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Resolution
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The Blue Ribbon Group on Indigent Defense for
the 21¥ Century (BRG) commends the Governor
and the General Assembly for their courageous
and insightful significant first step toward

e ey it adequate funding for indigent defense in the
boed ¥ e 2000 General Assembly. The first phase allowed
o B m e a for an increase in salaries, greater retention of

attorneys, some reduction in caseloads, and
progress in creating a full-time system. The
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e the historical impact of economic decline, higher
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Accordingly, the BRG urges immediate action to
fully fund the Public Advocacy system in order to
achieve this constitutionally mandated basic
service for the people of the Commonwealth of
Kentucky.
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DPA oN THE WEB
DPA HomePage http://dpa state.ky.us

DPA Education http://dpa state ky.ug'train/train.ntm

DPA Employment Opportunities:
http://dpa.state.ky.us/career.htm

The Advocate (since M ay 1998):
http://dpa.state. ky.us/library/advocate/default.htm

Legislative Update:
http://dpa.state.ky.us/library/legupd/default.html

Defender Annual Caseload Report:
http://dpa.state.ky.us/library/case oad.html

Please send suggestions or comments to DPA Webmaster
100 Fair Oaks Lane, Frankfort, 40601
or webmaster@mail.pa.state.ky.us
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DPA’s PHONE EXTENSIONS

During normal business hours (8:30am - 5:00pm) DPA's Central
Officetelephones are answered by our receptionist, Alice Hudson,
with callersdirected to individuals or their voicemail boxes. Out-
side normal business hours, an automated phone attendant directs
calls made to the primary number, (502) 564-8006. For calls an-
swered by the automated attendant, to access the employee direc-
tory, callers may press“9.” Listed below are extension numbers
and namesfor the major sectionsof DPA. Make note of the exten-
sion number(s) you frequently call — thiswill aid our receptionist’s
routing of calls and expedite your process through the automated
attendant. Should you have questions about this system or expe-
rience problems, please call Ann Harris or the Law Operations
Division, ext. 136.

Appeals- Renee Cummins #138
Capital Appeals- Michelle Crickmer #134
Capital Post Conviction (502) 564-3948
Capital Trials - Joy Brown #131
Computers- AnnHarris #130/#285
Contract Payments - Ruth Schiller #188
Deputy Public Advocate - Patti Heying #236
Education - Patti Heying #236

Frankfort Trial Office- Kathy Royce (502) 564-7204
General Counsd - LisaBlevins #294
Post-Trial Division - JoeHood #279
Juvenile Post-Dispositional Branch - Dawn Pettit #220

L aw Operations- Karen Scales #111
Library -Will Hilyerd or SaraKing #120/#119
Payroll - Cheree Goodrich #114
Per sonnel - Al Adams #116
Post Conviction (502) 564-3948
Properties- Larry Carey #218
Protection & Advocacy (502) 564-2967 or #276
PublicAdvocate - Debbie Garrison #108
Recr uiting - Gill Pilati #117
Timesheets- Jackie Hannah #136
Travel Vouchers- Ruth Schiller #188
Trial Division - LauraPenn #230
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The Advocate:
Ky DPA’s Journal of Criminal Justice
Education and Research

The Advocate provides education and research for persons serv-
ing indigent clientsin order to improve client representation and
insure fair process and reliable results for those whose life or
liberty is at risk. It educates criminal justice professionals and
the public on defender work, mission and values.

The Advocate is a bi-monthly (January, March, May, July, Sep-
tember, November) publication of the Department of Public Ad-
vocacy, an independent agency within the Public Protection and
Regulation Cabinet. Opinions expressed in articles are those of
the authors and do not necessarily represent the views of DPA.
The Advocate wel comes correspondence on subjects covered by
it. If you have an article our readers will find of interest, type a
short outline or general description and send it to the Editor.
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FROM

THE

EDITOR...

Ed Monahan

We are proud to bring Kentucky Criminal Justice leaders a
wealth of practical information about litigation and policy
issues.

Kentucky Opinions. What do peoplein Kentucky think about
funding for public defenders? What do they think about the
death penalty for children? Statewide polls done by the Uni-
versity of Kentucky Survey Research Center tells us what
Kentuckians think on these vital issues.

Death for Juveniles. Dr. Kerby Neill tells us the latest re-
search on the development of judgment by juveniles.

HB 843. Dr. Sheila Schuster, in the first of two-part article
summarizesthemagjor initiative of the 2000 General Assembly.
Takenote. Thisgroup isdoing major planning for Kentucky's
criminal justice system in practical and progressive ways.

Using Protectionsof State Constitutions. No lessthe Chief
Justice of the New Mexico Supreme Court pointsusto using
the guarantees of a state constitution when representing our
clients.

Par ole Realities. The Parole Board has major affect on the
livesof clientswe represent. The chair and executive director
tell us how they operate and provide their perspective on
parole board practice.

Criminal Justice Recommendations. A national consensus
hasformed on key reformstoinsure thefair administration of
the death penalty. The group making the recommendations
after ayear of study iscomprised of prosecutors, judges, law
enforcement, victims and defense counsel. Kentucky would
bewiseto take note of what they recommend. The K entucky
Criminal Justice Counsel recommendsastudy of Kentucky’s
death penalty and DNA changes. PublicAdvocate ErnieLewis

DNA concernswere expressed to the Joint Judiciary Commit-
tee. The state’'smajor criminal justice planning agency, The
Kentucky Criminal Justice Counsel, hasmade significant rec-
ommendations to improve Kentucky’s criminal justice sys-
tem.
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8 Out Of 10 Kentuckians

Want Public Defenders and Prosecutors to Have Balanced Resources

Should Kentucky prosecutors and public
defenders have balanced resources for
prosecuting and defending cases?

78.90%

21.10%

Yes

NO

75% of Kentuckians Fear Less Resources For
Defenders Leads to Risk of Innocent Being Convicted

75%

Do you think that public defenders having less
resources than the prosecutor leads to unfair
outcomes such asinnocent people being convicted?

25%

Yes

No

Results of Soring 2001 Kentucky Survey with 841 interviews completed between July 13 until September 7, 2001 by the
University of Kentucky Survey Research Center. The margin of error isapproximately + 3.4 percentage points at the 95

percent confidencelevel.
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Progress Has Been Made Creating A Public Defender System
For The 21 Century; Significant Unfinished Business Remains

BRG Convenesin 1999. The Kentucky Blue Ribbon Group
on Improving Indigent Defense in the 21% Century (BRG)
was faced with a serious crisis in the delivery of indigent
defense services when it met in 1999. The BRG was con-
cerned that from the perspective of every available bench-
mark, Kentucky’s public defender system was in trouble.
Entry level public defender salarieswere among thelowest in
the nation at $23,388. Cost per casewasamong thelowestin
the nation at $187 per case. Funding per capitawas among
thelowest inthenation at $4.90. The BRG found that without
asignificant increasein funding, the predicted conseguences
weredire. Thefull-time systemwouldfail, lawyersand sup-
port staff would leave DPA, caseloads would rise “to the
breaking point especially in cities such as Louisville,” the
DPA would be forced to stop serving some defendants in
some courts, cases would have to be retried due to findings
of ineffective assistance of counsel, other criminal justice
agencies, especially courts, would be frustrated by an inad-
equate indigent defense system, and Kentucky would be at
risk of a successful statewide systemic lawsuit. The BRG
recommended that $11.7 million annualy be placed into indi-
gent defense in order to avert the crisis.

The reaction to the BRG recommendations was favorable
among Kentucky policymakers. TheKentucky Criminal Jus-
tice Council endorsed 11 of the 12 recommendations made by
theBRG. Governor Patton supported thework of the BRG by
placing $10 millioninto his proposed biennial budget, includ-
ing $4 million during thefirst year and $6 million during the
second year of the biennium. The General Assembly passed
the Governor’s budget. Only $5.7 million remains from the
origina $11.7 to be added to indigent defense in order to
complete the BRG recommendations.

The $4 million added to DPA’sbudget in FY 01 and $6 million
in FY 02 has resulted in great improvement to the Kentucky
public defender system. Reviewing each of the crisisbench-
marks captures this progress:

»  Defender entry-leve salarieshaveincreased from $23,388
in 1999 to $33,425 today.

»  Funding per-capitahasincreased from $4.90in FY 9810
$7.14inFY Q2.

»  Cost-per-case has risen from $187 in FY 98 to $250 in
FYOL

The added funding also enabled the full-time system to con-
tinue to develop at the trial level, as recommended by the
BRG. 1n1999, 82 countieswerecovered by afull-timesystem.
Today, 105 counties are being covered by afull-time system.
InApril of 2002, an officewill openin Bullitt County and the
Murray Officewill be completed, allowing for 5 new counties

to be served by afull-time office. By the end of this fiscal
year, 110 countieswill be part of Kentucky’sfull-time system
at thetrial level.

In addition to compl eting the full-time system, the BRG was
also concerned about high defender caseloads. The BRG in
Recommendation No. 6 stated that “full-timetria staff should
be increased to bring caseloads per attorney closer to na
tional standards. The figure should be no more than 350 in
rural areas and 450 in urban areas.” In FY 99, the average
number of new cases opened per attorney that year was 475.
By FY 01, that average number had declined to 420. Overall,
caseloads for the individual full-time trial public defender
have been reduced by 11.5% since 1999.

Thecrisisof 1999 hasbeen averted. The$10 millioninfusion
of General Fund moneys over the biennium has resulted in
significant improvement to the Kentucky public defender
system.

BRG Reconvenesin 2001. On September 26, 2001, the Blue
Ribbon Group reconvened and reviewed favorably the
progress that had been made. In the resolution passed that
day (copy on cover of thisissue), the BRG commended “the
Governor and the General Assembly for their courageous
and insightful significant first step toward adequate funding
for indigent defensein the 2000 General Assembly. Thefirst
phase allowed for anincreasein salaries, greater retention of
attorneys, some reduction in caseloads, and progressin cre-
ating afull-time system.”

The Blue Ribbon Group recognized that there was unfin-
ished business. The BRG affirmed that the $11.7 million caled
for in 1999 needed to completed. “The second phase of the
BRG planincludes completion of afully funded full-time pub-
lic defender system throughout the state.” The BRG also
saw trouble ahead in the declining economy. “Inlight of the
historical impact of economic decline, higher casel oads can
be expected in theimmediate future.”

The BRG called upon policymakers to complete what the
BRG had started in 1999. “ Accordingly, the BRG urgesimme-
diate action to fully fund the Public Advocacy system in
order to achievethis constitutionally mandated basic service
for the people of the Commonwealth of Kentucky.”

Two-Sep Plan. The DPA has a two-step plan presented to
and affirmed by the Blue Ribbon Group. Thisplan callsfor
$2.3millionin phase onein order to begin theimprovements.
The second phase would fully fund the BRG recommenda-
tionsand would add $5.7 million to the $6 million placed into
theGeneral FundinFY02. B
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Development of State Constitutional Claims

The following are the remarks of Chief Justice Patricio M.
Serna to the American Council of Chief Public Defenders
on Wednesday, April 18, 2001 in Santa Fe, New Mexico

My topic today istherole of the public defender in preserv-
ing afair, effective and efficient criminal justice system and,
more specifically, the development of state constitutional
cams.

Therole of public defendersis constitutionally created and
empowered. A public defender’srolein our criminal justice
system goes beyond the zeal ous representation of indigent
defendants. A public defender protects the individual rights
of defendants and, in doing so, protects the rights of the
public at large. In this way, all of you share something in
common with prosecutors, whose proper roleisnot simply to
win a particular case, but to ensure a fair trial and a just
outcome. An important, emerging tool for a public defender
in protecting individual rightsisaclaim under state constitu-
tions for greater protection than is afforded by the federal
constitution.

The supremacy clause of the United States constitution re-
quires state courtsto follow federal precedent when the fed-
eral congtitution provides protection under the fourteenth
amendment against the deprivation of an individual right.
During most of the 20" century, the New Mexico Supreme
Court interpreted the New Mexico Constitution in concert
with the federal constitution for questions regarding corre-
sponding provisions, even where the federal constitution
did not provide such protection. Like most other courts act-
ing during thistime, we applied aninterpretation of our state
congtitution that iscalled the“lock-step” approach with fed-
eral precedent.

However, in 1976, the Supreme Court of New Mexico recog-
nized that it had theinherent power to give greater protection
under the New Mexico Constitution. In Sate Ex Rel. Sernav.
Hodges,! the court concluded that it “was not bound to give
the same meaning to the New Mexico Constitution as the
United States Supreme Court places upon the United States
Constitution, even in construing provisions having wording
that isidentical, or substantially so, “unless such interpreta-
tions purport to restrict the liberties guaranteed the entire
citizenry under thefederal charter.”’?

In 1997, the Supreme Court of New Mexico discussed the
issue of independent constitutional interpretation at length
in Satev. Gomez.® The court compared thelock-step method
of interpreting state constitutionsto moreindependent alter-
natives, known as the Primacy Method and the Interstitial
Approach. Under the Primacy Approach, the court does not
examine the federal question if the defendant’s rights are

protected under the state
consgtitution. However, if
the defendant’s rights are
not protected under state
law, then the court must ad-
dress the claim in light of
the federal constitution.*
Many states, such as Maine, New Hampshire, Oregon,
and Washington, have followed this type of approach.®

Chief Justice Patricio M. Serna

Under the Interstitial Approach, the court first determines
whether the asserted right is protected under the federal con-
stitution. If the federal constitution protects the right, then
the court does not reach the state constitutional claim. If the
federal constitution does not protect the right, the court then
addresses the claim under the state constitution._Id. §19.
Thisisthe approach that the New Mexico Supreme Court has
adopted. The Gomez court concluded that a state court em-
ploying the Interstitial Approach may depart from federal
precedent for three reasons: aflawed federal analysis, struc-
tura differences between state and federal government, or
distinctive state characteristics. |d. Other states have also
adopted the Interstitial Approach.

A critical aspect of asuccessful state constitutional claimis
proper preservation in the trial court. As expressed by the
Supreme Court of Vermont, “to protect hisor her client, itis
the duty of the advocate to raise state constitutional issues,
where appropriate, at thetrial level andto diligently develop
and plausibly maintain them on appeal.”® Public defenders
must strive to create an adequate record in order to benefit
their clientsin appellate review and in order to lay the foun-
dation for the possibility of the expansion of individual rights
under the state constitution. Rule 12-216(A) of the New
Mexico Rules of Criminal Procedure, like analogous provi-
sionsin other states, requires a defendant to fairly invoke a
ruling or decision by the trial court in order to preserve a
question for appellate review. As emphasized by the Gomez
court, “atrial isfirst and foremost to resolve acomplaint in
controversy, and the rule recognizesthat atrial court can be
expected to decide only the case presented under issues
fairly invoked.””

Although the Gomez court declined to require litigants to
discuss specific criteriafor departing from federal interpreta-
tion in the tria court, some state courts have utilized such
criteria, and practitioners may find it helpful in formulating
state constitutional arguments. Justice Handler, of the New
Jersey Supreme Court, described some factors which justify
expansion of the state constitution regarding individual
rights, including issues related to particular state or local
concern, state tradition, and differences in textual language
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between the federal and state constitution.® Justice Handler
astutely observed that the criteria* share acommon thread --
that distinctive and identifiable attributes of a state govern-
ment, its laws and its people justify recourse to the state
congtitution as an independent source for recognizing and
protecting individual rights.” 1d. at 967.

Barry Latzer, author of Sate Constitutions and Criminal
Justice, researched the extent to which state supreme courts
have extended rights beyond the federal constitution based
on interpretations of their state congtitutions between the
1960'sand 1989, and found that the Supreme Courts of Alaska,
California, Floridaand Massachusetts are the most activein
the expansion of state constitutional rights.® Another lega
commentator has suggested that state courts' expansion of
individual rightsunder state constitutionsin the areaof search
and seizure may bein responseto the U.S. Supreme Court’s
creation of numerous exceptionsto the fourth amendment’s
warrant requirement, which reduced federal protection.’® For
example, our opinion in Gomez reguires ashowing of exigent
circumstances in order for a warrantless search of an auto-
mobile; to be permissible under the New Mexico constitu-
tion.

Giving greater protection to individual rightsin the context
of criminal law benefits not only defendants, but may also
improve the public’s perception of fairness in the criminal
justice system. | urgeyouto further your clients’ interestsby

ensuring that any state constitutional claim that you believe
to have merit is properly preserved inthetria court in order
to allow appellate courtsto fully and fairly review these is-
sues.

ENDNOTES
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Practice Tips from the Kentucky Parole Board

In Kentucky parole isa privilege and the denia of such has
no constitutional implications. Land v. Commonwealth, Ky.,
986 S. W. 2d 440 (1999). Seriousness of theoffenseaoneisa
sufficient basis to deny parole. Belcher v. Kentucky Parole
Board, Ky. App., 917 S. W. 2d 584 (1996). A finding that rel -
evant criteria have been met does not require the Parole
Board torelease aninmate prior to the expiration of hisor her
sentence. Garlandv. Commonwealth, Ky. App., 997 S.W. 2d
487 (1999). It would appear thereislittleto bedonefor your
client so far asparoleisconcerned. That may well betrueif
paroleisviewed assimply awin-lose matter. However, there
are some things you can do to assist your client with the
Kentucky Parole Board and about which he or she should be
advised.

I nsuretheaccuracy of the Pre-Sentencel nvestigation Re-
port (PSl). SeeRCr 11.02 and KRS532.050

The PSl isthe primary document by which your client will be
measured by the Department of Corrections and the Parole
Board. Theinformation contained inthe PS| affects custody
level, program avail ability, and the over-all view taken of your

client. Itisnot enough to ask
your client to read the PSI and
expressany disagreement. Be
sure the crime story is a fair
statement of the factsand cir-

cumstances of the crime. Be
surethereported criminal his-
tory is correct and applies to
your client and not someone
with the same nameor another
family member. Be sure the
family and socia history, as
well as the mental and physi-
cal history are accurate and do
not contain derogatory state-
ments of opinion. Your client &
will be asked if he or she [&
wishesto make a statement to

Keith Haridson

beincluded inthe PSI. “No comment” would be better than
an obvious untruth or rancorous display of disrespect for

authority.
y Continued on page 8
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Continued from page 7
If there are particulars of apleaagreement that you want the

Board to be aware of try to get it included inthe PSI. If you
cannot get inaccuraciesremoved from the PSI, or if you can-
not get things included you feel should be, prepare a sepa-
rate document and ask that it be appended to the PSI. If you
can't get that done, forward the information to Department of
Corrections, Offender Information Services, PO. Box 2400,
Frankfort, Kentucky 40602-2400 by separate correspondence.

Be aware of paroledigibility, or timeto serveto become
eligiblefor paroleconsideration. See 501 KAR 1:030, KRS
439.3401 and KRS532.080

Thosewho commit crimeswhile on parole can expect harsher
treatment upon conviction. Devore v. Commonwealth, Ky.,
662 S.\W. 2d 829 (1984) cert den'd 105 S. Ct. 132. By Statute, a
new sentencefor acrime committed while on parole must run
consecutively with the previous sentence. KRS533.060 (2).
The paroleeis not eligible for probation on the new convic-
tion. Commitment for anew felony committed while on pa-
role automatically (without a hearing) revokes the previous
parole. KRS 439.352. Furthermore, recent changes in the
regulations make it clear that a parolee who receives a new
sentence with a statutory minimum parole igibility, e.g. a
violent offense pursuant to KRS 439.340 (1), will not bere-
viewed for parole again until he or she has served the statu-
tory minimum cal culated from the date of the new conviction,
minusjail credit. Hence, counsel must be aware of theclient’s
status with regard to prior convictions.

Time that must be served to become eligible for parole con-
sideration for certain statutorily defined violent offendersis
85%. Commitment onaPFO | convictionin connectionwith
aClassA, B or Cfelony requires serving ten yearsto become
eligible for parole. Most other sentences require serving
20% of the sentence to become eligible for parole. The Of-
fender Information Services Branch of the Department of
Corrections issues a certification of parole eligibility each
year. A reproduction of the Certification of Eligibility was
published in the last issue of The Advocate. Regulations
adopted in September will make afew changesin the Certifi-
cation of Eligibility.

The new regulations provide that those who are within 60
days of compl etion of the service of their sentencewill not be
seen. Thereason for thisisthat, most likely, theinmateswill
be rel eased before the paperwork on their parole can be pro-
cessed. Sinceaparolee serveson parole until their maximum
expiration date, but will be released by minimum expiration
(their total sentence minusgood time), many inmates nearing
the end of their sentence don’t want parole. Evenif they did,
abrief few months of “shelf time” are not enough to provide
much incentive for good conduct.

A parolehearingisanon-adversarial proceeding, and no
onemay participateother than theinmateand theBoard.

Inmate interviews are open hearings and anyone who makes
prior arrangements with the institution where the hearing is
being held may attend. However, no oneisallowed to speak
or participate in the hearing other than the Board and the
inmate.

A denial of parolemay bereconsidered. See501 KAR 1:030
Section 4 (4)

An inmate whose paroleis revoked, rescinded or denied by
deferment or serve-out, or theinmate’slegal representative,
may request that the Board reconsider its decision. There-
quest must be in writing and be postmarked no later than
twenty-one daysfrom the date the decisionismade available
totheinmate. The only basesfor review are (1) significant
new evidence not available at the time of the hearing, (2)
misconduct by a Board member substantiated by the record
and (3) significant procedural error by aBoard member.

Reguesting reconsideration isan administrative remedy which
must be exhausted prior to legal action.

Don'tingst on apreiminary revocation hearingunlessyou
have matter sto present which would negate probablecause
tobelieveyour client violated conditionsof parole.. SeeKRS
439.341,501 KAR 1:040 and Morrisey v. Brewer, 408 U.S. 471,
92S.Ct.2593(1972)

When your client is released on parole he or she gains an
expectancy of continued freedom which may not be taken
away unless due process is afforded. In Kentucky this due
process requirement ismet through apreliminary revocation
proceeding conducted by an Administrative Law Judge (ALJ)
of the Kentucky Parole Board. The standard of proof in a
preliminary revocation hearing is probable cause. The only
defenseto violation of conditionsof paroleisnon est factum.
(Possibly there arejurisdictional or esoteric defenseswe can't
think of, but the usual criminal defensesdon’t apply.) Every-
thing else you might want to present isin mitigation. If itis
clear your client has violated the conditions of parole and
mitigation evidence is not unusually strong, don’t have a
hearing and hope that lightning might strike. Your time can
be better spent helping your client draft a cogent and con-
cise mitigation statement, because clients rarely do a good
job preparing them. The Board will read the mitigation state-
ment at the final revocation proceeding, and if truly mitigat-
ing factors are present it will have an impact on the Board's
decision.

If you havealegitimatedefensedon’t waivethepreiminary
revocation hearingthinkingyou will haveachanceto present
your case at thefinal revocation hearing. See501 KAR
1:040 Section 5 and Section 6

A waiver of thepreliminary hearing isan admission of guilt as
to the violations charged. If you have alegitimate defense
present it to the ALJ.
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Final parole revocation hear-
| ingsare held within 30-days of
the inmate’s return to prison.
Compared to the preliminary
hearing, these hearings are less
forma. Normally, counsdl isnot
present and witnesses are not
called. A parolee may request
what is known as a “special
hearing” to present new or dif-
{ ferent information than pre-
sented at the preliminary hear-
ing. The paroleemust show that

Laurrece Carter-Hatchett

Member, Parole Board

thisinformation could not have
been presented at the prelimi-
nary hearing. The grant or de-
nial of aspecial final hearingis
discretionary. 501 KAR 1:040
(6). Thespecid hearingsfollow
aformat set forth by regulation.
501 KAR1:040(7).

Neither theParoleBoard nor
theDepartment of Correc-
tionsisaparty tothecriminal
proceeding against your

Robt Milburn
Member, Parole Board

client.

Ordersentered in acriminal indictment proceeding direct-
ing the Department of Corrections or the Parole Board to
take or not take action are ineffective. We are not a party.

TheRulesof Criminal Proceduredo not apply to Parole
Boar d proceedings.

The Parole Board isan administrative body within the Execu-
tive branch of state government. Our procedures are con-
tained in Chapter 439 of the Statutesand 501 KAR 1:030 and
1:040.

Possibly, the best service you can provide for your client is
to help him or her get information beforethe Board. Sincere
expressions of family and community support are helpful.
Specific information concerning plans for support, such as
an offer of ajob or home placement immediately upon rel ease
are helpful. Information regarding the availability of treat-
ment and atreatment plan for abehavior problem that wasa
major factor inyour client’sincarceration would be pertinent.
Support systemsto help with rehabilitation would belooked
upon favorably by the Board.

On the other hand, vague character references from persons
who are uninformed about the individual or their circum-
stancesarefar less helpful. Pleas concerning the“raw deal”
theindividual got in court or the procedural errorsof histria
have no pertinence to the Parole Board decision and may
even cloud or obscure information that is pertinent.

Thereisno magic formulafor getting information before the
Board. There are no rules of procedure and no particular
format for the information. Letters supporting an inmate's
parole, aswell asthose opposing, are added to the file main-
tained by the Department of Corrections. Thisfileis one of
thosereviewed by the Board at the time of theinmate’sinter-
view. Multiple copies of correspondence are unnecessary.
Handwritten letters, typewritten lettersand | ettersfrom attor-
neysareall handled the sameway. No specifictimelimitsare
imposed. Theimportant requirement isto get theinformation
toaBoard or the Department of Correctionsintimeforittobe
added to the file before the day of the hearing. A few weeks
beforethe hearing are adequate. If theinformation cannot be
sent before then it can be faxed.

The Board does not consider information produced orally.
The Board will not discuss the merits of a case prior to the
paroleinterview. Phonecallsdesiring such areregjected. Re-
member, the quality of information is not judged by its vol-
ume or weight. Be brief, concise and to the point. Refrain
from being over lawerly and make your pointsasif you were
explaining them to afriend or neighbor.

If you anticipate seeking judicial review of a Parole Board
decision you must remember to preserve your administrative
record. Thiscan be done by atimely letter. The Board does
not have motion practice or briefing schedules.

Theopportunity for judicial review of a Parole Board deci-
sionisextremely limited. KRS439.340 and 501 KAR 1:030,
Section4 (1).

The Board can consider evidence not admissible in court.
The courts in Kentucky generally grant great deference to
administrative agencies in adjudicatory matters. Asto the
Parole Board, thisdeference hasbeen codified at KRS 439.330
(3) (“Theorders of the Board shall not be reviewable except
asto compliance with thetermsof KRS 439.250t0 439.560.”)

Procedural obstaclesmakeit difficult to get judicial review of
aParole Board decision. Case law specifically requiresthat
action-seeking relief from aParole Board decision be brought
by way of mandamus. Shepherd v. Wingo, Ky., 471 S\W. 2d
718 (1971) and Allen v. Wingo, Ky., 472 S\W. 2d 688 (1971).
Courtsrarely second-guess a discretionary decision. Evans
v. Thomas, Ky., 372 SW. 798 (1963). Courtsreviewing ac-
tions such asthose taken by the Parole Board use amodified
summary judgment standard whereby the decision of the
administrative tribunal is reviewed based on the record al-
ready made with great deference given to the fact finder.
Smith v. O'Dea, Ky., 939 SW. 2d 353 (1997). Itisrisky to
expect the court to intervene in a Parole Board matter.

Control thebehavior of your client and your client’ sfamily
toward thevictimsand victims families. See KRS 349.340
(5), (6) and (7) and KRS 532.055 (2) (a) 7.

Continued on page 10
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Continued from page 9

Victimsand their families have the opportunity to makeknown
to the Board the impact of the crime upon them, and your
client or your client’sfamily cannot enhance his or her posi-
tion by threats, taunting or disrespect.

Becourteousand respectful in your dealingswith theBoard
and thoseemployed at the Boar d.

Be aware that the best interests of your client dictate that
you not alienate those you deal with at the Board. Threatsto
sue are unoriginal and don’t get anything accomplished for
your client.

Thechancesof your client making par olecannot beactuarily
determined.

Without knowing the search criteria used to obtain figures,
there is no way to know what the figures represent. We see
various charts and figures published which, evidently, pur-
port to give someidea of the chances of making parole. Of-
fenders are grouped in various ways such as all offenders,
drug offenders, length of sentence, first time up for parole
and so on. Possibly such figures are beneficial to some law-
yers in some cases, but they tell you nothing about your
individual client. “ All Offenders’ presumably includes both
the person who caused the death of another and the person
who shoplifted $301 worth of school clothes for her child.
Many of those represented in the charts have committed an
extremely serious offense and plea-bargained it down be-
cause the prosecutor had proof problems or the victim re-
fused to testify. Many of them have other crimes connected
with their sentence. Treated and untreated sex offendersand
PFO’sareincluded. Drug offendersinclude both the hapless
addict passed out in the corner of the room when the crack
housewasraided and the guy from Miami parked out front in
the Jaguar loaded with many kilos, weapons and dollars. It
includes the meth lab that blew up and burned down the
neighborhood and it includes ten immature marijuanaplants
sitting in the kitchen window. The chartsand figuresinclude
those probated two or three times and those never probated.
They includes those with extensive criminal histories and

Lutitia Papailler
Member, Parole Board

James Provence
Member, Parole Board

those with no criminal history. Raw numbers and percent-
ages are not predictive of anything. Raw numbers are what
are being published, not actuarial tables.

The Board is often asked why such a small number of in-
mates with one or two year sentences are being paroled. We
can't speak for the workings of the mind of each individual
board member; however, we do have some thoughts on the
matter. At first blush, those with lesser sentences would
appear to be the better candidates for parole. However, that
same reasoning made them better candidates for probation,
and by the time the Board sees them many have already
shown that they have problems on supervision. A person
who receives a one or two year sentence does not have time
to complete any formal rehabilitative programming either in-
carcerated or on the street, and the few months left until
minimum expiration are not agreat incentivefor good behav-
ior on supervision.

The mechanics of transferring an inmate into and out of the
ingtitution greatly limit the Board's options on the shorter
sentences. When transferring in, credit for jail time can do
strangethingsto asentence. Theinmate may beimmediately
eligible for parole and have a minimum expiration date that
same month. You have seen clients who served out on the
date of sentencing. When transferring out on parole the
inmate must have ahome and job placement approved by the
Probation and Parole Branch. It takes the inmate time to
obtain these placements and for them to be approved.

Many of the inmates who receive shorter sentences do not
desire parole. Here's why. A person receives a one-year
sentence on January 1, 2002. Pursuant to KRS 197.045 the
Department of Corrections reduces the sentence by 25% up
front. Thisis called “good time” and is used to control the
behavior of the inmates. Poor institutional behavior can re-
sult in loss of “good time.” So, your client gets a sentence
reduction of 25% (90 daysor 3 months per year) goingin. His
conditional release date (minimum expiration of sentence) on
al year sentence is October 2002. Hisfinal discharge date
(maximum expiration of sentence) isJanuary 2003. Hisparole
eligibility date (4 monthson a1 year sentence) isMay 2002.
He can go home, no strings attached in October, or, if pa-

Verman Winburn
Member, Parole Board
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roled, he can be “on paper” (supervision) from May 2002
until January 2003. A person receives a two-year sentence
on January 1, 2002. He gets 25% off the top. Hisminimum
dateisJuly 2003. Hismax dateis January 2004. Hisparole
eligibility date (20% of sentence) is June 2002. He can go
home, no strings attached, in May 2003 or, if paroled, be* on
paper” from June 2002 until January 2004. If he behaveshis
sentence may be reduced 60 more days (“ meritorious good
time” KRS 197.045) at the end of thefirst year. Other things
enter into the equation, especially from the inmate’s view-
point. Thetime*on paper” only countstoward expiration of
sentence if the period of supervision is successfully com-
pleted. KRS439.344 If heviolatesheisreincarcerated with
the same amount of time remaining as when he went out.

From the perspective of a Parole Board member who has
practiced criminal defense, being aware of how sentencesare
cal culated and minimum and maximum dates should be more
useful to a defense attorney than raw numbers and percent-
ages. The knowledge can be used to advise and counsel
with a client about what is best for that individual client.
Your client needs the information to make an informed deci-
sion as to whether or not he or she wishes to be paroled and
on supervision for one hundred percent of the sentence or
wishesto serve 75%, possibly less, and be rel eased with the
“debt to society” paid in full.

Counsel with your client about matters that indicate he will
have problems on parole supervision. For instance, has he
already shown that he has a hard time making it on supervi-
sion by violating conditions of probation? |s he a substance
abuser? A beer in the refrigerator might get him violated.
Does he have an extensive history of contact with the court
system? A misdemeanor conviction violates his conditions
of supervision. You have a good idea whether or not your
client isfit for parole and whether or not he can successfully
complete a period of supervision. Many of your clients are
awarethat they can’t makeit on parole and request the Board
to serve them out.

Itisapart of our Western culture to seek to quantify. When
faced with the unquantifiable, we search for something to
hang our hat on. Don’'t hang it on raw numbers and percent-
ages. You have a law degree, you have practiced in the
criminal courts, and you have represented many people ac-
cused of crime. Very carefully go over your client’s PSI.
Look at the factsand circumstances of the crimeor crimesas
relatedinthePSl. Look at your client’scriminal history. Are
there juvenile convictions, misdemeanor convictions, his-
tory of assaultive behavior, history of violence, history of
substance abuse and committing crimes while under the in-
fluence of alcohol or drugs; doesyour client have prior felony
convictionsand what isthe history of performance on super-
vison? What is the work history and is there family sup-
port? What rehabilitative programmingislikely to be recom-
mended in the institution and how long doesit take to com-
plete? Istreatment needed for substance abuse; is he or she

a sex offender; does he or she
lack employment skills or cog-
nitive skills or acombination of
these? Now, based on your edu-
cation, training and experience,
adviseyour client asto whether
the prospects for parole are
good, fair or poor and truthfully
state what your opinionisbased
on. You will have counseled
much more effectively than if
you told your client that he or
she belonged to a broad and

Sandra Downs
Member, Parole Board

loosely defined group out of
which 5% made parole thefirst
time up, and X percent made it
the second time up etc. Per-
centages don't mean anything
to your client; he's the man in
thebarrel.

Don’t wasteyour valuabletime
tryingto second-guesswhy the
Board madethedecisionit did.

Theodore Kuster
Member, Parole Board

Quite often the Board hasinfor-

mation about your client that
you don’t have, and for safety and security reasons, much of
it is not subject to open records laws.

The Board begins its deliberations with the realization that
every incarcerated criminal, other than those awaiting execu-
tion and some of those serving life sentences, are eventually
going to return to free society. The things demanded of the
Board at different times and from different groups are: (1)
punishment of the guilty, (2) rehabilitation of the offender,
(3) deterring others from committing crimes, (4) protecting
innocent citizens from being victimized by convicted crimi-
nals, and (5) returning offenders to the community as pro-
ductivecitizens. Society demandsthat these things be done
in ahumane manner and without violating basic rights. The
management and staff of the penal institutions quite rightly
expect the Board to not make decisions that will have an
adverse impact on the behavior of theinmates. Often, these
are conflicting goals and interests, yet all are valid concerns
within the framework of areasonably safe and orderly soci-
ety. Attimesthe Board agonizesover individual casesinits
attempts to address the valid concerns of all.

After reading the foregoing your question, still, is how can
my client make parole. Step back for amoment, take off your
lawyer hat if possible, and look at your client objectively.
The simpletruth isthat some convicted felonswill never be
fit candidatesfor release. You can recognizethem aswell as
the Board. On the other hand, if your client doesn't fit that
category, the way for him or her to make parole is to have

good ingtitutional behavior and take advantage of programs
Continued on page 12
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Continued from page 11
offered in the institution. Your client must resolve no later

than the day of sentencing to not pass that way again. This
attitude must be maintained even in the face of discourage-
ment, such as if the Board thinks your client should spend
moretimeincarcerated than you and your client think is proper.

That's it. No magic, no obscure points of law, no surprise
witnesses to save the day. A “win” for you, your client, the
Department of Corrections, the Parole Board, the prosecutor,
the public, awin for everyone, isfor your client to earn early
release and leave the ingtitution better educated, with some
handl e on asubstance abuse problem and with askill, thento
abide by conditions of parole and successfully complete the
sentence under supervision, going to work, paying taxesand
supportingafamily.

John Coy
ParoleBoard Chairman
P.O. Box 2400
Frankfort, KY 40602-2400
Tel: (502) 564-3620; Fax: (502) 564-8995

Keith Hardison
ExecutiveDirector
P.O. Box 2400
Frankfort, KY 40602-2400
Tel: (502) 564-3620; Fax: (502) 564-8995

HB 843
Srategic Planning for Comprehensive M ental Health
and Substance Abuse Servicesin the Commonwealth

Background: The release in 1999 of the U.S. Surgeon
General’s Report on Mental Health marked thefirst timethat
this Federal office had focused on mental health as part of
the health care system across America. As aresult of this
national focus, of growing advocacy to end insurance dis-
crimination against mental health treatment, and the atten-
tion brought about by headlines linking mental illness with
violence and with the“revolving door phenomena’” of hospi-
talizations — rel ease — re-hospitalizations — arrests — life on
the streets, legidlative and advocacy focus was sharpened.
Advocates, providers, consumersand family memberswanted
to take a proactive, long-term approach to meeting the needs
of thementally ill in Kentucky.

Legidation wasfiled in the 2000 General Assembly session
to take a comprehensive, regional approach to identifying
the needs, the gaps in services and making recommenda-
tions which would bring about system changes. HB 843,
sponsored by Rep. Mary Lou Marzian (Louisville) and co-
sponsored by Reps. Barbara White Colter (Manchester),
Dennis Horlander (Louisville), Susan Johns (Louisville),
Eleanor Jordan (Louisville), Kathy Stein (Lexington), and Brent
Yonts (Greenville) passed the 2000 KY General Assembly
with unanimous votes in both chambers. Becausethelegis-
lation carried an Emergency Provision, it became law upon
Governor Patton’ssignature on April 21, 2000.

HB 843 Regional Process: The 14 Regiona Mental Health/
Mental Retardation Boards (known as Comp Care Centers)
were established in 1964 under KRS 210 as the “ safety net
provider” and planning entity for the provision of servicesin
each region. HB 843 directed the Comp Care Centersto con-
vene Regional Planning Councilsto survey theneedsin their
area and to generate recommendations to meet those needs.

Literally thousands of Kentuckians accepted the invitation
tojoin the councils or to participate in the needs-assessment
and planning processes.

The composition of the 14 Regional Planning Councilsas set
out in HB 843 included at least two representatives of: con-
sumers, family members; public and private sector providers,
facilitiesand agencies; community |eaders; law enforcement
and judicia personnel; educators; physical health care pro-
viders and facilities; and advocates. 1n most of the regions,
the Planning Councils had more than two representativesin
each category. Although operating under avery tight time-
line, the councils did a thorough assessment of the needsin
their region, utilizing a variety of techniques including sur-
veys, focus groups, and public forums. Data was collected
from a number of sources, both public and private.

Following atemplate developed by all the stake-hol ders, the
Regional Planning Councils prepared their reports. Eachre-
gionidentified the prevalence of mental illnessand substance
abuse disorders and the at-risk populations. They described
the system of careintheir region and the gapsin the delivery
system. The Regional Planning Councils submitted their writ-
ten reports and recommendations to the Statewide Commis-
sion on December 21, 2000. Severd weekslater, on January 3
and 4, 2001, the Statewide Commission received oral summa:
ries of the Regional Planning Council reports, devoting the
bulk of two daysto hear the testimony.

HB 843 Satewide Process. HB 843 aso established the
Kentucky Commission on Services and Supports for Indi-
vidualswith Mental Illness, Alcohol and Other Drug Abuse
Disorders and Dual Diagnoses. The Commission was com-
posed of six legislatorsand 14 Executive Branch representa-
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tives from Cabinets and Departments which deal with indi-
viduals with mentally illness and/or substance abuse disor-
dersin the state. The Commission was staffed through the
Department of Mental Health/Mental Retardation Services.

The Statewide Commission was co-chaired by Rep. Mary
Lou Marzian and Secretary Jimmy Helton from the Cabinet
for Health Services (later replaced by Secretary MarciaMor-
gan). Inaddition to Rep. Marzian, the legislators included:
Senators Charlie Borders (Ashland), Dan Kelly (Springfiel d)
and Ed Miller (Cynthiana) and Representatives Barbara Col-
ter and Bob Damron (Nicholasville). Also serving on the
Commission were representatives of the Cabinets for Fami-
lies and Children and for Justice, and the Departments of
Mental Health/Mental Retardation Services, Medicaid Ser-
vices, Education, Protection and Advocacy, Corrections, Ju-
venile Justice and Vocational Rehabilitation. The Statewide
Commission met for thefirst timein September 2000.

Prevalence: Findingsin Kentucky were consistent with the
U.S. Surgeon Genera’s 1997 report on mental health which
found that 21% of Americanshave experienced amental hedlth
problem. This was also consistent with a statewide tele-
phone survey of 1,500 Kentucky households conducted in
1990 which found that one in five Kentuckians had experi-
enced (or had afamily member who hasexperienced) amental
illness or substance abuse disorder or both.

The Regiona Planning Councils recognized the high costs
to businesses in poor productivity and to society in genera
for untreated mental illness and substance abuse disorders.
National studies demonstrate that cost:

¢ TheMIT Sloan School of Management reported in 1995
that clinical depression costs American businesses $28.8
billion ayear in lost productivity and worker absentee-
ism.

¢ Asmany as40% of industrial fatalitiesand 47% of indus-
trial injuries can belinked to alcohol or other drug usage.

¢ The National Human Resource Association in August
1999 stated that untreated clinical depression is the #1
problem in the workplace. This disorder resultsin high
absenteeism and worker turnover, coupled with low pro-
ductivity.

Datafromthe KY Department of Correctionsindicated that
they estimated that over 60% of Kentucky’s incarcerated
adults and adolescents have a substance abuse or mental
health disorder.

TheKentucky Division of SubstanceAbuserecently released
an outcome study conducted by the University of Kentucky
which showed that for every dollar spent on substance abuse
treatment in Kentucky, thefinancial burden ontaxpayerswas
reduced by $8. Thiscost savingisyielding areduction of the
tax burden on Kentucky citizens by $160 million per year.
Similar findings of reduced absenteeism and increased work-
place productivity as a result of substance abuse treatment
have been reported in other states.

Funding: Kentucky currently ranks 44 nationally in per
capita spending on mental health and substance abuse ser-
vices, based on state general fund dollars allocated through
the Department of Mental Health/Mental Retardation Ser-
vices. Kentucky is one of only a handful of states which
does not extend its Medicaid servicesto include the diagno-
sisand treatment of substance abuse disordersin all Medic-
aid-eligible populations. Currently, Medicaid will pay only
for the treatment of substance abuse in pregnant women and
women of childbearing years.

The Regional Planning Councils noted the chronic
underfunding of the mental health system. Whilelegislators
inserted language in the budget | egislation passed in 1994 to
create crisis stabilization unitsin each of the 14 regions—one
for children and one for adults — to date, only 18 of the 28
units have been funded. The funding for mental health has
been at a “continuation” level for the past ten years, but
without any adjustment for inflation or cost-of-living, result-
ing in deficit funding. In addition, the Regional Planning
Councilswere unanimousin describing the difficultiesin the
ways in which funding was allocated to the regions. Rigid
categorization of funding streamsmakesit al but impossible
for there to be discretion and priority-setting at the local
level. Funding for mental health and substance abuse ser-
viceshashot been apriority in Kentucky, despitethe univer-
sal acknowledgement of the old adage: “You can pay me
now...or you can pay me much, much morelater!”

Common Issues: A humber of “commonissues’ were con-
sistently identified in the Regional Planning Council reports
as needing to be addressed across al regions of the state:

a. Collaboration

b. Planning

c. Fiscal Policy

d. PublicPolicy

e. Public Education

f. Professiona Staffing
g. Transportation/Access

The Commission authorized five work groups made up of
stakeholders around the state to analyze the Regional Plan-
ning Council reports from these perspectives:

a Children

b. Adults

c. Aging

d. Criminal Justice

e. Quality Assurance/Consumer Satisfaction

The Commission received the reports from the work groups
in May 2001 and identified several other issueswhich were
common in theme across regions and which were added to
thetemplate for recommendations:

a Housing and Housing Supports

b. Supported Employment

¢. Gapsin the Continuum of Services

Continued on page 14
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The Commission a so heard testimony from consumers and
family membersabout their most pressing needs; from Judges
operating Drug Courtsand Mental Health Courts about their
effectiveness; from National Council of State Legidatures
(NCSL); from the Texas Mental Health Boards about fiscal
policy and funding and from the K'Y Transportation Cabinet
and transportation vendors about problems in the system.

The Commission voted to approveits recommendations and
prepared its final report, due on June 21, 2001. The report
was distributed to the Governor, elected officials, Commis-
sion and Regional Planning Council members, and to other
interested parties.

The Commission met again on July 23, 2001 to review its
recommendations and to set priorities, with input from the
Regiond Planning Councils. Prioritiesrecommendationswere
articulated in two broad categories: those that have afiscal
impact and those which can beimplemented without funding
increases.

PRIORITY RECOMMENDATIONS WHICH REQUIRE
NEW OR INCREASED FUNDING:

A. Prioritieswhich areincluded in moving K entucky from
itscurrent national ranking of 44™ in per capita spend-
ing on Mental Health/Substance Abuse (MH/SA) ser-
vices to the upper half of states— aranking of 25" na-
tionally. Thiswould be accomplished over the next ten
years with increased funding for MH/SA services

through the Department of MH/MR Services.

Thefollowing recommendations are specific to the 2002-04
biennial budget:

Completethe Regional CrisisStabilization ServiceAr-
ray so that each of the 14 Mental Health/Mental Retar-
dation regions has the services necessary to respond to
a child or an adult with a mental health or substance
abuse emergency situation. Ten of the 28 units autho-
rized in the 1994 Budget Bill have never been funded.
Increase available transportation for all persons who
need to access MH/SA services by devel oping collabo-
rations with other agencies, creating mobile services
where appropriate, and paying for public transportation
or aternative means.

Establishan array of suitablehousing optionsand hous-
ing supports for consumers with mental illness, sub-
stance abuse and dual diagnoses through collaborative
efforts and increased funding.

Support Regional Flexible Safety Net Funding to as-
sure servicesfor those who do not have any payor source
and to assure a seamless continuum of care in each re-
gion of the state.

This Flexible Safety Net Funding may be used in each
region to:

a. Assuretheavailability of trained mental health and
substance abuse professionalsin all regionsof the

state through increased educational programs and
financial investment in improved salaries and ben-
efits.

Expand the availability and increase the utilization of
telehealth and distancelear ning technology tore-
ducetheisolation in therural areas, to integrate the
community provider network and to implement train-
ing programs.

c. Assureavailability and appropriateuseof all effec-
tive medications; increase funding for the commu-
nity medication program; assess pilot programs for
the use of evidence-based procedures for clinical
decision-making in prescribing medications, evalu-
ating outcomes as to quality of life, clinical effec-
tiveness, cost savings and cost offset; increase
greater accessto prescribing professionals and edu-
cation of consumersand family members about new
medications.

Reduce repeated institutionalizations by increasing
proactive case management and wr ap-around ser -
vices, by educating consumers and families to re-
ducetherisk; by utilizing consumer and family oper-
ated services; and by increasing collaboration with
institutions for more proactive discharge planning.

b.

Collaborate with community partnersto identify educa-
tion opportunities and to promote anti-stigma activities
through acoordinated statewide public education cam-
paign designed to increase the likelihood that individu-
als will recognize and seek treatment for their mental
illness or substance abuse disorder. Additionally, insti-
tute training acr oss systems to increase identification
of mental health and substance abuse issues and appro-
priatereferral of individualsfor treatment.

I ncreasetreatment servicesfor individualswith Sub-
stanceAbuse Disor dersor Dual Diagnoses:

a. Assure availability of appropriately trained profes-
sionalsto deliver assessment and treatment services.

b. Address barriers to access for suitable housing for
persons with substance abuse disorders or dual diag-
noses, particularly with the establishment of sober
housing options for consumers in recovery.

¢. Expand drug courts across the state.

d. Assure accessto all appropriate medications, includ-
ing those which treat craving for substances.

e. Increasethe availability of medical and non-medical

detoxification services (including social model detox)

for consumers with substance abuse problems.

Increase the availability of case management and
wrap-around services for individuals with substance
abuse disorders or dua diagnoses.

g. Develop an accessi ble continuum of carefor children
and youth with substance abuse diagnoses, includ-
ing therapeutic foster care and residential treatment
facilities.

f.

B. Priority recommendationswhich require additional dol-
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lars, but the funding would not come directly from the
Department of Mental Health/Mental Retardation Ser-
vicesand would not count toward improving Kentucky's
national ranking in per capita spending on MH/SA ser-
vices:

» Expand Medicaid cover ageof Primary and Secondary
SubstanceAbuse Diagnosesto Medicaid-eligible popu-
lations of all ages.

»  Collaborate with the Cabinet for Workforce Develop-
ment toimplement the Supported Employment Funding
I nitiative devel oped by the Cabinet, the Department of
Vocational Rehabilitation, consumers, families, advocates
and service providers.

* InstituteaMedicaid Buy-In Program withthe Ticket to
Work initiative and provide accessto Medicaid Buy-In
for those M edi cai d-€ligible consumerswho are employed
or who are planning to work.

»  Expand the collaboration of the Departments of Mental
Health/Mental Retardation Servicesand the Department
of Corrections with the Justice Cabinet, Administrative
Office of the Courtsand the Criminal Justice Council for
funding to implement Criminal Justice/Behavioral
Health initiatives, particularly the Drug Courts and the
cross-systems education and training.

e Criminal Justice/Behavioral Hedlthinitiativesinclude:
a. Cross-Systemstraining of all stakeholdersinvolved

with the interface of the criminal justice/behavioral
health systems at the state, regional and local levels.

b. Maintaining and expanding Drug Courts across the

state for youth and adults.

¢. Implementing two pilot Mental Health Courts—one

rural and one urban.

d. Funding specialized intensive case managers, wrap-
around dollars and community resource coordina-
tors to identify and secure services necessary for
youth and adults at the Criminal Justice/Behavioral
Health interface.

. Providing an array of housing options for diversion

and reintegration of this population.

f. In conjunction with the Jailers’ Association, local
jailers and the Department of Corrections, develop-
ing regional behavioral health jailsto offer special-
ized treatment servicestoinmateswith MH/SA diag-
Noses.

PRIORITY RECOMMENDATIONS WHICH DO NOT
REQUIRE NEW OR INCREASED FUNDING:

Thegoal isto establish anew policy direction for Kentucky
to be anational leader in community-based care for persons
with MH/SA praoblemsbased on best practices, regiona plan-
ning and coordination of services.

Continuethecollaborativeprocesscreated by HB 843 asthe
first step toward creating an integrated community-based
system of care. Remove the sunset provision onthe HB 843
Commission and Regional Planning Councils, recognizing
that planning and improving MH/SA servicesfor Kentucky's

citizenswill bealong-term process.

Affirm the Regional Planning Councils by defining their
continuing rolein reviewing progresstoward goal s, conduct-
ing needs assessments and making recommendations to the
Regional MH/MR Boards. Encourage participation on the
Regional Planning Councilsto reflect consumers, caregivers,
family membersand professionalsfrom all age groups.

Add tothe Satewide Commission: Consumer, Family Mem-
ber, Regional Planning Council Chair, other Cabinets and
Departments, Criminal Justice Council and KY-ASAP,; as-
sure coordination with other planning and oversight entities.

Review existing statutes and regulations in light of the
Commission’srecommendations, repealing or revisingwhere
needed, and enacting legidlation to implement recommended
policies.

I ncreasehousing optionsfor older personswith mental ill-
ness, substance abuse or dual diagnoseswho areat risk for
prematureinstitutional /facility placement or are ableto leave
institutional careto liveinthe community, if appropriate hous-
ing and housing supports are available.

Assesstheadequacy and availability of the current mental
health and substance abuse pr ofessional wor kfor cein each
region.

Set atwo-year work plan for the Regional Planning Councils
and Statewide Commission: Articulate behavioral goals to
be accomplished in the statewide plan; put these issues on
future agenda for the Regional Planning Councils and the
Statewide Commission, utilizing the regional information,
needs assessments and recommendations. Future items in-
clude:

MH/SA Servicesfor aging population; Children’s
MH/SA servicesin schools; Reviewing KRS 202A
and KRS 504, receiving regional input asto local
problems with these statutes, convening a broad-
based statewide work group to make recommen-
dationsto the Commission; Mental Health Courts;
Availability of most effective medications; Out-
come measures and consumer satisfaction; Access
to substance abuse treatment for veterans and for
physicians and other professionals who are im-
paired because of addictions.

Require all providers who receive public funds to have for-
malized quality assur ance/quality improvement processes,
including a grievance procedure.

Increase accessto community-based hospitalization, rather
than depending only on state ingtitutions.

I dentify the specific barriersin each region which prevent
the elderly from accessing mental health and substance abuse
treatment services.

Continued on page 16
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Continued from page 15

Collaborate with universities and the Council on Post Sec-
ondary Education to identify needs and to develop strate-
giesfor educatingand training professional staff, including
pilot cross-systems education programs.

Advocatewith insurersfor appropriate and comprehensive
Mental Health and Substance Abuse benefits for all ages,
expanding the parity law’s application, if necessary.

TheKentucky Criminal Justice Council met on September 11,
2001 to review the HB 843 Statewide Commission’srecom-
mendations concerning the Criminal Justice/Behaviora Hedlth
Interface. Nearly al of the HB 843 recommendations were
endorsed by the Council and several additional recommen-
dationswere made.

The HB 843 Statewide Commission held a Press Conference
on October 10, 2001 in the Capitol Rotunda. At that time, the
Commission announced its recommendations and priorities
and received areport fromthe K'Y Criminal Justice Council .
Reports on continuing Regional Planning Council activities
were also received at that time. The Press Conference pro-
vided an opportunity to educate the public on the widespread
needs which must be addressed if individuals with mental
illness, substance abuse or dual diagnoses are to be effec-

tively supported and served in communities across K entucky.

Next issue... The Criminal Justice | ssues

* k k k *x

SheilaA. Schuster, Ph.D. isalicensed clinical psychologist
who received her graduate degrees at Purdue University and
the University of Louisville. For over twenty years, shewas
achild clinical psychologist in private practicein Louisville.
Dr. Schuster isno longer in clinical practice, as she devotes
her full-time work to advocacy on mental health and health
careissues. Dr. Schuster is currently the Director of Profes-
sional Affairs for the Kentucky Psychological Association.
She also serves as the Executive Director of the Kentucky
Mental Health Coalition comprised of 66 organizationsrepre-
senting consumers, family members, advocates, service agen-
cies and providers. In the area of Health Care Reform, Dr.
Schuster isafounding member and Co-Chair of the Kentuck-
iansfor Health Care Reform, agrassroots advocacy coalition
of over 200 organizations. ll

SheilaA. Schuster, Ph.D.
120 Sear sAvenue, Suite 212
Louisville, KY 40207
Tel: (502) 894-0222; Fax: (502) 894-0635
drsasod@aol.com

For the Fiscal Year 2002 (July 1, 2001 - June 30, 2002), criminal justice expenditures in Kentucky are $956 million, which is 5.67% of
moni es spent by the Commonwealth. Thisisup from FY 2000 when there was $830 million or 5.43%. Final Budget Memorandum (www.
Lrc.state.ky.us’home/agency.); (http://162.114.4.13/budget/final/vol.1 pg.26) Appropriations for all of state government in FY02 is
sixteen and three-quarter billion dollars. The FY 02 criminal justice appropriations prior to any budget reductions of $955,980,800 were

divided asfollows:
Corrections
Judiciary
State Police
Juvenile
Prosecution
Criminal Justice Training
DPA
Justice Administration
Total

334,321,900 34.97%
202,532,500 21.19%
133,052,600 13.92%
130,430,000 13.64%
69,972,900 7.32%
34,552,500 3.61%
28,747,500 3.01%
22,370,900 2.34%
955,980,800 100%

A graph indicating these percentages of expenditurefor each Kentucky criminal justice programis:

StatePolice
13.92%

Justice Administration
2.34%

Juvenile
13.64%

Criminal Justice Training
3.61%

O Corrections
B Judiciary
0O DPA

Prosecution
7.32%

0O Prosecution

B Criminal Justice Training

O Juvenile

B Justice Administration

0O statePolice

DPA
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Corrections
34.97%

Judiciary
2119%
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DNA: UPCOMING LEGISLATIVE ACTION

The Joint Judiciary Committee heard testimony on DNA at its
October 2001 meeting. Public Advocate Ernie Lewistestified
asfollows:

15yearsago, Jeffrey Piercewastried and convicted of arape
in Oklahoma. Hewas convicted on thefa setestimony of Ms.
Gilcrist, an Oklahoma City police laboratory scientist. DNA
later revealed that another sex offender who was then serv-
ing time in an Oklahoma prison was the rea rapist. Jeffrey
Pierceisnow afreeman

18 years ago, Charles Fain was put on Idaho’s death row for
the rape and murder of a9 year old. An FBI expert had testi-
fied that a hair of Fain’s matched hairs found on the child's
body. Thisyear, Fain’sDNA was compared to the hairsfound
on the body and it wasfound that they did not belong to him.
Mr. Fain was freed this past month after 18 years on death
row.

22 years ago, Jerry Frank Townsend, was sentenced to 7 life
sentences for 6 murders and a rape. He confessed and he
pled guilty. DNA hasnow cleared him of 2 of the murdershe
confessed to committing. His1Q isbetween 50 and 60. He has
now been freed.

These cases demonstrate some of thewaysinwhich DNA is
revolutionizing law enforcement and criminal justice.

DNA isImportant

DNA isimportant to ensure guilty people are prosecuted and
punished. DNA is also vital to ensure that the innocent are
not punished for crimes they did not commit. DNA is an
including and excluding technology.

The FBI hasfound that since 1979, DNA testing has cleared
25% of sexual assault suspects whose samples were sent to
the FBI

John Silbar reported in the July 2001 Boston Herald that 87
prisoners have been exonerated through DNA testing. These
87 included William Gregory, aL ouisville man wrongly con-
victed of rape, and freed after DNA testing after serving 8
yearsin prison.

TheKentucky Criminal Justice Counsel Interim Report (July
2001) recommended | egislation to adequately fund and sup-
port the collection, testing and preservation of DNA to en-
sure its availability to prosecution and defense in a timely
manner in capital cases. Itisfurther recommended that legis-
lation comply with federal guidelinesfor incentive funding.

Thereisbroadly based public support for making DNA test-
ing availableto inmates. The 2000 Gallup Poll shows 92% of
Americans support DNA testing for inmates convicted prior

to availahility of thetest. The 2001 Peter D. Hart Associates
Poll showed 91% favor requiring courts to give death row
inmates the opportunity to prove their innocence with DNA
tests.

After ayear of study, adistinguished bipartisan blue ribbon
committee of The Constitution Project recently issued are-
port on reforming capital punishment, including 18 reforms.
The Constitution Project’s 30-member death penalty initia-
tive group has members that are supporters and opponents
of the death penalty, Republicans and Democrats, conserva
tivesand liberals. Entitled Mandatory Justice: Eighteen Re-
forms to the Death Penalty (2001) http://
www.constitutionproject.org/dpi/Mandatory Justice 7-05-
01.PDF, the Report made the following recommendation for
DNA:

Reform #6: “DNA evidence should be preserved
and it should be tested and introduced in cases
where it may help to establish that an execution
would be unjust.

All jurisdictions that impose capital punishment
should ensure adequate mechanisms for introduc-
ing newly discovered evidence that would more
likely than not produce adifferent outcomeat trial
or that would undermine confidence that the sen-
tence is reliable, even though the defense would
otherwise be prevented from introducing the evi-
dence because of procedural barriers.

Co-Chairs of this 30-member group were: Charles F. Baird
former Judge, Texas Court of Criminal Appeals, Gerald
Kogan, former Chief Justice, Supreme Court of the State of
Florida; former Chief Prosecutor, Homicide and Capital
Crimes Division, Dade County, Florida, Beth A. Wilkinson,
Prosecutor, Oklahoma City bombing case. William Sessions
FBI Director in the Reagan and Bush administrations was a
member.

DPA’sInterests

The Department of Public Advocacy hasaninterestin DNA
Legislation. DPA attorneys represent everyone on
Kentucky’s death row and 90% of felons at trial level. DPA
has a Post-Conviction branch charged with the representa-
tion of post-conviction inmates. The DPA Kentucky Inno-
cence Project at UK, Chase, UK School of Social Work has
reviewed 141 cases. Of these, 32 involve evidencethat could
be subject to DNA testing of evidence.

Areasof Concern

1 DNA testing should be available to personswho makea

showing to acourt that: A reasonable probability exists
Continued on page 18
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Continued from page 17
that the inmate would not have been prosecuted or con-
victed if the exculpatory evidence had been obtained
through DNA testing. If the evidence would be rel evant
to the correctness of the sentence, or if it would be help-
ful to establishing an erroneous conviction, testing
should beavailable. Evidenceto betested istill in exist-
ence. Evidence was not previously tested, or if it was,
new testing is now available. State should provide coun-
sel for persons who make this showing.

2. Biological material needsto be saved whilethe personis
incarcerated. If the Commonwealth seeksto destroy the
crime scene biological evidence, it should only be ac-
complished after notice and an opportunity to petition
the court for testing. Thisis consistent with the National
Commission on the Future of DNA Evidence and the
proposed Innocence Protection Act now pending in
Congress.

3. DNA/Biological evidence needs to be kept despite a
confession or aplea of guilty because we have persons
with mental retardation who confess to crimesthey did
not commit.

4. Biologica evidence itself rather than results should be
stored to accommodate new technology.

5. Procedura limitations should be relaxed where the re-
sults show aninnocent manisin prison. Presently, there
isa3year standard under RCr 11.42 and a1 year under
RCr 10.06 or more*“if the court for good cause permits.”
This should be relaxed to allow for the release of an

innocent man at any timethe evidenceisproduced. This
approach is supported by the National Commission on
The Future of DNA Evidence, afederal panel established
by law enforcement, judicial, and scientific experts.

6. Kentucky needsto beready. Federal Byrne Grant funds,
Local Law Enforcement Assistance Program funds, DNA
Analysis Backlog Elimination Grants, Paul Coverdell
National Forensic Sciences Improvement Grants, DNA
I dentification Grants, Drug Control and System Improve-
ment Grants, Public Safety and Community Policing
Grantswill be available under the lnnocence Project Act
of 2001(H.R. 912/S. 486). That bill has214 co-sponsorsin
the House and 25 in the Senate. The bill text isat: http:/
[capwiz.com/jp/webreturn/?url=http://thomas.|oc.gov/
cgi-bin/query/z?c107:H.R.912:

The national legislation conditions receipt of funding
on adequate procedures for preserving biological mate-
rials, and testing must be availableto inmates. DNA test-
ing must be made available to death row inmates if the
testing hasthe scientific potential to produce new excul-
patory evidence to a claim of innocence. The National
Institute of Justice has a Uniform Statute for obtaining
post-conviction testing. See NI1J s Postconviction DNA
Testing: Recommendationsfor Handling Requests (Sep-
tember 1999) found at:

http://navigation.hel per.realnames.com/framer/1/
1 2defauit.agped name=Nationd +i nditute+of +Jusica’ url=ht
tp%3A %2F%e2Fwww%62E0) p%2Eusdoj %62Egov%e2Fnij
&frameid=1& providerid=112& uid=30117130 W

Juvenile Judgment and the Death Penalty

The process of balancing emotions, reason and life experi-
encein making choices— the process we call judgment—
isstill maturing in late adolescence.

Asasociety wewithhold responsibilitiesuntil youth reach a
certain age:

16—to get alearner’spermit to drive

18— to enter contracts, vote, get atattoo, and sign for medi-
cal treatment or aschool trip

21— to consumeliquor, or to get alicense back if you drank
whiledriving under 21.

Insurers justify higher rates for drivers under 25; car rental
companies may not rent to those under 25. Werecognizethe
limitations of youth in almost all our laws and customs yet
suspend this wisdom when a youth commits a serious of -
fense. If we extended that wisdom to our Juvenile statutes
wewould arguefor adegree of diminished responsibility for
youthful offenders. We would argue that there are ample
serious punishments short of execution for serious juvenile
crime. We would move to eliminate the death penalty for

those under 18 years of age because they are still signifi-
cantly less mature than adults. Infact, if we drew on recent
developmental data alone, we would probably want to draw
thelineat 21.

If we took the position that those under 18 have diminished
judgment our wisdom would be strongly supported by re-
search on child development. A commission of the National
Academy of Science! reviewed the scientific evidence and
reported, “adolescents are not just little adults. Physical,
emotional, and cognitive development continue throughout
adolescence.” Weknow the brainisstill developing through
the late teens and even into the early 20's.? The prefrontal
cortex, the area adults use to exercise emotional control, un-
dergoes significant change in late adolescence. Bran imag-
ing shows this area is very active in adults making certain
socia judgments, but barely involved in similar teen judg-
ments.

We know that judgment is still maturing after theteen years.
A recent study by distinguished researchersin adol escence®
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compared anumber of traitsrelated to judgment and the like-
lihood of making anti-social decisionsamong five non-delin-
quent groups in the 8", 10", and 12 grades, young adults
(under 21), and older adults (average age 25). They found
significant differences in maturity of judgment and anti-so-
cial choices between each age level. Thiswas particularly
truefor males. Femalesintheunder 21 group reached alevel
of judgment that malesonly reached in the 25 year old group.

Grisso and Schwartz* recently published an excellent volume
inwhich researchers discusswhy normal youth lack thejudg-
ment of adults and cite studies showing that, due to distor-
tions of perspective, the judgment of most delinquent youth
iseven morefaulty. Dorothy Lewis® of theYale Child Study
Center; who has evaluated more adolescents charged with
murder than any psychiatrist in the country, reports that the
functioning of most youth charged with murder is compro-
mised by multiple factors including: poverty, a history of
brutalization, brain dysfunction, mental disorder or a dis-
turbed family.

On the basis of developmental evidence, the American Psy-
chological Association is opposed to the death penalty for
juveniles. The Kentucky Psychological Association hastaken
the same position. The research and reports cited here add
to the accumulating evidence supporting a conclusion of
diminished capacity which argues against executing Ken-
tucky juveniles.
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Kentuckians Views on Juvenile Death Penalty

Kentuckiansdo not support death for juveniles. An over-
whelming number of Kentuckians believe that juveniles
should not be executed. Recently, 79.5% of those polled in
the state who gave an answer said that the most appropriate
punishment for ajuvenile convicted of an aggravated murder
in Kentucky was asentence other than death. Thereare 15.5%
of Kentuckians who believe that death isthe most appropri-
ate penalty for ajuvenilewho is convicted of an aggravated
murder. There were 4.9% who responded they didn’t know.
The Spring 2000 Kentucky Survey which surveyed 1,070
noninstitutionalized Kentuckians 18 years of age or older
from May 18 — June 26, 2000 and was conducted by the
University of Kentucky Survey Research Center, asked the
following question and had the following answers:

If al6or 17 year-old isconvicted of aggravated murder, which
of the following punishments do you personaly think is
MOST appropriate:

The death penalty

Lifein prison without the possibility of paroleforever

.................................................................................. 231
Lifein prison without the possibility of parolefor
P} V= £ S 178
Lifein prison without the possibility of parolefor

20 YEAIS, OF ...oeieeeeeieseeeieeeeesteeeeseeeeeseeeneesneeneesneeneens 153

20to 50 yearsin prison without the possibility of parole
until at least 85% of the sentenceis served 23.3

None of the above (volunteered) .........ccccveveevviernnnne 49

Themargin of error of thepoll isapproximately + 3% at the 95
% confidence level. Households were selected using ran-
dom-digit dialing, a procedure giving every residential tele-
phoneline in Kentucky an equal probability of being
cdled. W
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Kentuckians' Views on the Most Appropriate
Punishment for 16-17 Year Old Convicted of Aggravated
Murder (May/June 2000)
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2002 Fall Law School

Recruitment Schedule

With the beginning of the Fall Recruitment Season the Ken-
tucky Department of Public Advocacy has received many
invitations to interview 2nd and 3rd year law students that
are primarily drawn to Public Interest Employment. These
students will be among those that will be invited to attend
DPA’'s(2nd) Annual Interview Fair scheduled for February 7

& 8,2002.

Sunbelt Minority Fair, Dallas September 7
IndianaUniversity, Bloomington September 17
Eastern University, Minority Fair September 26
University of Cincinnati September 28

University of Louisville October 1

Northern Kentucky University October 9

University of Kentucky October 11 & 12

Appalachian School of Law October 15

Southern [llinois University October 22

NAPIL Career Fair, Washington, D.C, October 26 & 27

Gill Pilati

Gill Pilati
Department of Public Advocacy
100 Fair Oaks L ane, Suite 302
Frankfort, Kentucky 40601
Tel: 502-564-8006; Fax: 502-564-7890
Email:gpilati@mail.pa.state.ky.us

Arrest Warrant Specificity:
An Unused Fourth Amendment Sword

Weapons|eft unused andill kept in damp storeroomswill not
forever keep their keen edge and flexible strength. In Ken-
tucky, the ongoing practice of theissuance of arrest warrants
based onimproper criminal complaintsisslowly corroding a
fine blade crafted for the protection of our rights against
unreasonabl e searches and seizures under Section 10 of the
Congtitution of the Commonwealth of Kentucky, and the 4"
Amendment to the United States Constitution.

Complaintsabout “ TheComplaint”

Perhaps we have all encountered a situation like the follow-
ing. Upon opening the court jacket in district court, you note
that the criminal complaint states:

OnAugust 14, 2001, in McCreary County, Kentucky,
Oliver W. Holmes, having no right to do so and no
reasonable ground to believe he had aright to do so,
intentionally damaged or destroyed the property of
the affiant by cutting thetires of histruck, puncturing
and denting the walls and door of his mobile home,
breaking thewindow from the samemobile home, pull-
ing the screen from the windows, etc., causing over
$1000.00 in damage, in violation of KRS Section
512.020, Criminal Mischief inthe First Degree, aClass
D felony.

What iswrong with such acomplaint? How doesit violate
the 4" Amendment to the U.S. Constitution and Section 10 of
the Kentucky Constitution? What practical steps can we
taketo eliminate thisunlawful practice?

Let'slook at what a complaint is, and what a correct one
should contain. According to the Kentucky Rules of Crimi-
nal Procedure, RCr 2.02, “the complaint isawritten statement
of the essential facts constituting the offense charged. It
shall be made under oath and signed by the complaining
party.” RCr 2.04 states“ (1) If from an examination of the
complaint it appears to the judge...that there is probable
causeto believe that an offense has been committed and that
the defendant committed it, thejudge. .. shall issue awarrant
for the arrest of the defendant” (emphasis added).

Theintent of RCr 2.02 and 2.04 is clear (and in conformity
with Section 10 of the Kentucky Constitution and the 4"
Amendment to the U.S. Congtitution). Only if, from an exami-
nation of the “four corners’ of the complaint, thereis prob-
able causeto believe that an offense has been committed and
the defendant was the perpetrator, can the judge issue awar-
rant of arrest. Stated in the obverse, awarrant of arrest can-
not issue unless on its face the wording sworn to in the

complaint establishes probable causeto believe acrime was
Continued on page 22
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Continued from page 21
committed, and that the defendant was the person who com-
mitted that crime.

Henson v. Commonwealth, Ky., 347 SW. 2d 546 (1961) isin
complete agreement. That case established that a warrant
which merely states the “ultimate fact” (i.e.: a statement of
the facts, the existence of which would constitute the crime
charged), without stating how and when the fact was ob-
served, was an unconstitutional invasion of Section 10 of the
Kentucky Constitution. 1d., 548. As Judge Palmore opined
for the Court, “the onus of being specific is little enough
price for the suspension of so valuable aright.” Id., 548.
Indeed, the Court in Henson indicated the factual sensibility
of sucharule. “The necessity for asimple statement of how
and when an alegedly existing fact was observed could be
unreasonableor burdensomeonly toonewho actually does
not haveenough rdiableinformation tojustify thewarrant.”
Id., 548 (emphasis added).

Henson is not distinguishable from the criminal complaint/
arrest warrant situation merely because Henson dealswith a
search warrant rather than an arrest warrant. The4" Amend-
ment and Section 10 both protect equally the person and
property of individuals from unreasonable searches and sei-
zures. One's person is no less secure under our constitu-
tions than one's property.

A criminal complaint such asthe hypothetical provided above
cannot establish probable causeto believeacrimewas com-
mitted and that the named defendant was the person who
committed the crime. In the complaint, there is no sworn
statement by the affiant that the defendant was seen by him,
or by anyone else, to have committed the damages he lists.
There are no facts to show upon what the affiant bases his
conclusion that the named defendant is the perpetrator. No
circumstantial evidence is narrated tying the defendant to
thecrime. Thereisonly asworn statement that certain dam-
age was done to his property, with an allegation or assump-
tion that the defendant was the guilty party.

Assumption and guesswork are not the mixture from which
the mortar of probable cause is made. A warrant based on
such a complaint is not only violative of, but is a blatant
affront to, the 4" Amendment to the United States Constitu-
tion and Section 10 of the Constitution of the Common-
wealth of Kentucky. Ascriminal defense attorneys, it isour
responsibility and privilege to challenge such illegal prac-
tices.
Practical Application:
Or, Howto Complain about Bad “ Complaints’

Lack of specificity in criminal complaintsisunconstitutional,
but how as a practical manner can this be challenged? Cer-
tainly the problem is widespread and ancient of habit. A
good start would be filing motions to dismiss for lack of
probable cause. These could be made orally at arraignment
or moreformally inwriting at apretrial conference or beforea
preliminary hearing. On somewhat of atangent, please note

that the Commonweal th should not be permitted to establish
the necessary probable cause for issuance of the criminal
complaint and arrest warrant by using information provided
during the preliminary hearing. The criminal complaint must
in its own body contain the essential probable cause for
issuance of the arrest warrant. The violation of Section 10
and the 4" Amendment occurs upon issuance of theinvalid
warrant, and cannot be remedied by establishing probable
cause at the preliminary hearing.

Another way to combat this endemic problem might be to
use the affiant’sincompl etenessin the wording of the crimi-
nal complaint against the Commonwealth at a preliminary
hearing or trial. Simply point out all the new information the
affiant has added since swearing out the complaint. One has
towonder, after all, from wherethe new information has sud-
denly come. Suchaninquiry isrelevant to thewitnessaffiant’s
credibility and accuracy. If at thetimeheor she swore out the
complaint the affiant knew everything to which he or sheis
now testifying, why did he or shefail to swear to al that in
the complaint?

Systemically, we could encourage our county attorneys to
begin using criminal complaint formswhich provide aspace
not only for a recounting of the words of the violated
statute(asin the hypothetical above), but which have a sepa-
rate spacefor the affiant’sgrounds of belief. AOC form 315.1
includes such a space. A copy of that form follows this
article. Thoseassisting theaffiant infiling the complaint would
thusbe encouraged tofill in the blankswith the very informa-
tionwhichisconstitutionally required. Increased use of such
forms, in concert with diligent opposition to current prac-
tices, can only improve the protection of our clients' rights
under Section 10 and the 4" Amendment.

That invalid complaints (and their consequent unlawful ar-
rest warrants) are common does not alter their character, or
mitigate the damage they inflict upon our freedom. They
must be challenged relentlessly and systemically. Thetimeis
overdue for we, as criminal defense attorneys, to clean the
corrosion from thisaged weapon, specificity in criminal com-
plaints, and challenge the sloppy prosecutors and sleeping
judicia guardians which are, however inadvertently, threat-
ening the rights of our clients and ourselves.

Robert E. Sephens, Jr.
Assistant PublicAdvocate
314 Cundiff Square
Somer set, Kentucky 42501
Tel.: (606) 677-4129; Fax: (606) 677-4130
E-mail: rstephens@mail.pa.state.ky.us
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AOC-315.1 Doc. Code: COM
Rev. 6-96 Case No.
Commonwealth of Kentucky
Court of Justice

Court

County
RCr 2.02 CRIMINAL COMPLAINT

COMMONWEALTH OF KENTUCKY

VS.

(Name and address of Defendant, If Known)

The affiant, says that on the

day of , ,in County, Kentucky, the

above named ,unlawfully

Affiant’s grounds of belief as to the commission of this offense are:

Signature of Affiant

Sworn to before me this day of

Name and Address of Affiant

Title
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Helping Courts Make Good Decisions
On Release of Clients Awaiting Trial

Thelaw requirespretrial release of the citizen accused except
for very limited cases. There’ sgood reason for the law requir-
ing judges to release accused persons before trial. They in-
cludethe provision of theright to fully effective counsel, and
the recognition of the presumption of innocence asan impor-
tant principal of justice, and not asamererule governing the
order of proof at trial.

The law requires the Court to make a very individualized
assessment of flight risk for each accused person brought
before it, and a good written bond motion helps the court
make the assessment more accurately. A sample motionwhich
requires adaptation each time it is used is set out below.
There's good reasons for the law requiring judges to make
thisindividualized assessments. Our history prior to the adop-
tion of our Bail Reform Acts showsthat amerely mechanical
bail assessment based on the perceived severity of the of-
fence does nothing to enforce, and much to frustrate, the
right to a reasonable bond. A particularized assessment of
flight risk has been shown to uphold the objectives of the
right to areasonable bond, and may even provide incentives
reducing therisk of flight.

Litigatorswill want to specify the exact type of bond you are
seeking (e.g., $2000/10%, ROR etc). For one thing, simple
fairness and courtesy to the Court, aswell as the Rules gov-
erning motions, alike requirethat amotion contain aspecific
reguest for the relief that the movant is seeking. RCr 8.14.
Also, it does little good for ones client if the Court grants a
reduction in bond, and the client is till unable to post that
bond.

Adversarial bond hearings are available as a way to per-
suade but should not be sought unless there is a reason for
it. If you have one, careful preparation isrequired. Use your
professional judgement in deciding whether to seek a full
evidentiary hearing. Your written motion should take into
account the judicial and prosecutorial realitiesin your juris-
diction.

Rob Sexton
Assistant PublicAdvocate
311W. 2nd Street, Se101B
Owensboro, KY 42301
Tel: (270) 687-7030; Fax: (270) 687-7032
E-mail: rsexton@mail.pa.state.ky.us

DAVIESSCIRCUIT COURT

DIVISON I*
NO. 01-CR-00*
COMMONWEALTH OFKENTUCKY PLAINTIFF
V. MOTION FOR REDUCTION IN BOND
DEFENDANT

The Defendant, by counsel, hereby moves the Court to release him on his own recognizance. This relief is
requested pursuant to the Eighth and Fourteenth Amendments to the United States Constitution, Sections Two and Sixteen
of the Kentucky Constitution, KRS 431.520, and RCr 4.10, et segq. The Defendant demands an evidentiary hearing on this
Motion, pursuant to RCr 4.40. Asgroundsfor thisrelief, the Defendant states as follows:

APPLICABLE LAW

. THERE ISA HEAVY PRESUMPTION AT LAW IN FAVOR OF PRETRIAL RELEASE.

A. Common Law Antecedents.

Thejails of medieval and early modern England were disease ridden pest holes as ageneral rule, and were recog-

nized as such by the Courts. Accordingly, as an aternative to holding accused persons in such places for long periods of
timeprior totrial, bail inlieu of incarceration devel oped. Whitebread & Slobogin, Criminal Procedure491 (1993). Bail was
originally conceived quite literally as the bailment or delivery of the defendant to sureties of his own choosing. Id. at 491.
Theoriginal practice seemsto bethat the suretieswoul d themsel ves be committed to thejailer if they were unableto produce
the defendant for trial, and the law in later days provided that the sureties would have to surrender money or property in
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default of bond, rather than their own persons. Id. at 491. These ancient forms of bail still seem to exist, broadly speaking,
in Kentucky law. For instance, KRS 431.520(1) still allows the Court to put the defendant in the custody of a designated
person or organization agreeing to supervise him. To similar effect, KRS 431.520(3)(a) permits the Court to allow good
sureties to obtain the release of the accused on their promise to be indebted in a sum certain should the defendant fail to

B. Developmentsin American Law.

Following Englishlegal precedent, American law continued to favor the pretrial release of defendantsprior totrial.
For instance, the Judiciary Act of 1789 (enacted prior to the Eighth Amendment) statesthat “ upon all arrestsin criminal cases,
bail shall be admitted, except wherethe punishment be death.” 18 U.S.C.A. 8§ 3142. Thisrecognitionthat all offensesshall be
bailable, analogousto the rather more liberal provision in Section Sixteen of the Kentucky Constitution, was augmented by
the language in the Eighth Amendment providing that “excessive bail shall not be required”.

C The Development of Bail Bondsmen.

During the course of the nineteenth and early twentieth centuries, the practice developed of accepting a money
deposit as the only form of bail. A class of professional sureties developed known as bail bondsmen. A bondsman would
typically post hisclient’sbond in exchangefor aset fee, which the client would lose whether he appeared for trial or not. See
Whitebread & Slobogin, supra at 492.

The numerous problems attendant upon such a system, all of which may be observed in fulsome array in those
unhappy states which retain bail bondsmen, may be summarized in two points. First, under the system of bondmen, the
amount of bail tended to be set by means of a mechanical process based solely on the nature of the offense. Secondly, and
asaninevitableresult of thefirst point, thejailsgrew full of people awaiting trial.

D. Reform.

Given these problems, many states, following the original lead of New York, moved to abolish the system of bail
bondsmen. Kentucky followed suitin 1976. KRS431.510. To replace our system of bail bondsmen, the General Assembly
passed KRS 431.520 establishing astrong preference for rel ease on nonfinancial conditions, and KRS 431.525 establishing an
individualized method of analysis for courts to employ in setting bonds. These statutes were extended comity by the
Supreme Court, which in 1976 promul gated RCr 4.10 et seq, which broadly track and supplement the statutesjust cited.

Some states have augmented their reform statutes by allowing their courtsto withhold bail for acertain period (sixty
daysistypical) following ahearing whereit is shown that the defendant would be adanger if released. The statute governing
bonds set by federal courtshasasimilar provision. See18U.S.C.A. § 3141-3150 (1984).

It is highly significant, however, and must be firmly borne in mind, that the Kentucky statute does not authorize
pretrial detention without bond upon a showing of dangerousness. No such procedure existsin our law. Moreover, eventhe
federal statute mentioned above continuesto express a strong preference for individualized pretrial release. It contains, for
instance, thefollowing language: “A judicia officer may not imposeafinancial condition that resultsin pretrial detention of
aperson.” 18U.S.C.A.§3142.

[I. KENTUCKY LAW HEAVILY FAVORS PRETRIAL RELEASE.

While it is hoped that this historical background is of assistance to the Court, it is the Kentucky statute, as
augmented by our rules, which primarily guides the determination of the issue now at bar. To that statute, the Defendant
now requests the Court to turn its attention.

A. The Presumption of Release on Recognizance.

KRS 431.520 establishes apresumption that “ any person charged with an offense shall be ordered released ... on his
personal recognizance or upon the execution of an unsecured bail bond in an amount set by the Court ...". Thispresumption
may be overcome by onefactor and one factor only: adetermination by the Court “in the exercise of itsdiscretion that such
arelease will not reasonably assure the appearance of the person as required.”

Although the statute speaksin terms of discretion, it does not follow that this determination isto be made upon an
arbitrary basis. 1t isto be made upon areasonable basis. Kentucky Constitution, § 2. For onething, the Court isrequired to

givedue consideration to the recommendation of thelocal pretrial servicesagency. RCr 4.10. Inaddition, the Court isbound,
Continued on page 26
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Continued from page 25
at the very least, to be able to recite some articulable reason of its own to support its decision. Abrahamv. Commonwealth,
Ky.App., 565 SW.2d 152 (1977).

B. The Result when the Presumption of Personal Recognizanceis Overcome.

When the Court, in the exercise of itsreasoned discretion, makes adetermination that arecognizance or unsecured
bond is insufficient to secure the defendant’s appearance, it does not therefore follow that the defendant may not be
released, or even that the law expresses any preference for continued detention. To the contrary, whenever the presumption
of arecognizance bond isovercome, the Court isdirected by thelaw to release the defendant on the least onerous authorized
conditionslikely toinsurethe defendant’sappearance. RCr 4.12. Seeaso KRS431.520. The Court isdirected further by the
law to select between these authorized conditions solely upon a reasoned assessment of the risk of the Defendant’s non-
appearance. RCr4.12.

C. The Amount of aCash Bond.

One, and only one, and the most onerous of the authorized conditions that may be placed upon a defendant not
entitled to release on recognizance isthe execution of afull cash bond. KRS 431.520(3)(c), KRS 431.525. Asthe most onerous
of the authorized conditions, theimposition of afull cash bond should beimposed asalast resort on the particular case. RCr
412,

The amount of bond set should not be oppressive and should be considerate of the financial ability of the defen-
dant to give bail. It may take into account the reasonably anticipated conduct of the defendant if released, but may be
elevated only in proportion to the risk of bad behavior. The amount of the bond should concurrently be reduced in
proportion to defendant’s poverty and indigency. KRS 431.525(1)(e). Thelaw does not requirethe Court consistently to set
bonds of the sameamount for each class of offense. Indeed, such amechanical calculusisforbidden. RCr 4.16, KRS431.525.
What isrequired isahighly particularized inquiry into each case, with the law providing step-by-step guidance to the Court
inthe exercise of itsdiscretion.

OPERATIVE FACTS

The following facts support the Defendant’s rel ease on his own recogni zance:

1 (specify).

WHEREFORE, the Defendant moves asfollows:

1 Release on abond of (specify).
2 An evidentiary hearing on this Motion.
3 A written memorandum of findings and conclusionsin the event thisMotionis overruled.

Assistant Public Advocate

NOTICE AND CERTIFICATE OF SERVICE

Pleasetake NOTICE that theforegoing M OTION will bebrought on for hearing beforetheHon.
Judge, Daviess Circuit Court, Division ,0on , 2001, at 8:30 a.m. or assoon
ther eafter ascounsel may beheard.

| do hereby certify that | have caused atrue and correct copy of theforegoing MOTION AND NOTICE to be served
upon the Plaintiff by hand delivering atrue and correct copy of same to the Commonwealth Attorney’s Office as follows:
Daviess County Judicial Center, 100 East Second Street, Third Floor, Owenshoro, Kentucky 42303 on thisthe day
of , 2001.
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COMMONWEALTH OFKENTUCKY
DAVIESSCIRCUIT COURT

DIVISON___
NO. -CR-00
COMMONWEALTHOFKENTUCKY PLAINTIFF
\v ORDER GRANTING PRETRIAL RELEASE
DEFENDANT
On the Motion of the Defendant, the Court has found as follows:
1 TheDefendant isaresident of Daviess County, Kentucky. Heresides at , with

hiswifeand their child.
The Defendant is employed at

N

w

The Defendant has family ties to the community. His parents, long term residents of the community, reside at
. Histwo brother and their familiesreside here. Significantly, the Defendant has
notieselsewhere. All hisfriendsand family are here.

4. The Defendant, aroofer by trade, has worked at his current employer’s businessfor five years. His current employer
speaks highly of him.

o

Although the Defendant has been charged on previous occasions in Daviess District Court, he has had no charges
elsewhere. The Defendant was charged on one occasion with afailure to appear. However, he was found within this
county a short time afterward, and had made no efforts to change his residence or to establish ties to another jurisdic-
tion, or to avoid process in this county.

6. ThePretrial Services Officer recommended, with some caution, that the Defendant be rel eased on his own recognizance
or on an unsecured bond.

The Court, therefore, has drawn the following conclusions:

1 TheDefendant representsalow risk of flight.

2. Although the Defendant has arecord in Daviess District Court and, thus, may befairly said to pose amoderate risk of
acquiring new misdemeanor charges, thisrisk isinsufficient fully to overcome the presumption of release set forth in
KRS431.520.

Accordingly, ITISHEREBY ORDERED asfollows:
1 The Defendant shall be released forthwith upon his own recognizance.

2 TheDefendant shall observe the following non-financial conditions of release:
A. Heshall obey the law.

B. Heshall reside at and shall obtain Court approval prior to changing hisresidence.
C. He shall continue to work at , and shall notify the Court, by counsel, if he
changes his employment.
D. Heshall appear beforethis Court on at the hour of 1:30 p.m. for apretrial conference.
Thisthe day of , 2002.
Judge
Daviess Circuit Court, Division
PREPAREDBY:
HAVE SEEN & AGREED:
Robert F. Sexton
Assistant Public Advocate
Counsel for Defendant Commonwealth Attorney |
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Kentucky Defender Trial LeadersWorking to Insure
High Quality Representation of 99,000 Clients Each Year

Kentucky's statewide public defender program providesrep-
resentation through 26 full-timetrial field offices. By theend
of FY 01, these offices provided trial representation in 104 of
Kentucky’s 120 counties. Offices cover from 1 county (e.g.
Jefferson, Fayette, and Kenton) up to 8 counties (Columbia).

A directing attorney whoisresponsiblefor insuring the high
quality representation of the clients in the counties of re-
sponsibility leads each of these 26 offices. Trial caseshandled
inthese officesincreased by over 3% from FY 00, rising from
95,000to nearly 99,000 cases. Of the 99,000, 21% (or 21,000)
were Circuit Court cases, 79% (or 78,000) were District Court
cases. The percentages are identical to FY 00, when there
were 20,000 Circuit Court cases (21%) and 75,000 District
Court cases (79%). Juvenile cases handled in these trial of-
ficeswere 16,631, a3%increasefrom last year.

For FY 01 (July 1, 2000 - June 30, 2001), trial casesrangefrom
22,324inLouisville, 6,863in Lexington, 5,550in Elizabethtown,
4,970 in Paducah to 590 in Murray, 740 in Boyd, 1090 in
Paintsville.

Average caseload per attorney for FY 01 ranges from 606 in
Elizabethtown, 604 in Paducah, and 592 in Henderson to 347
inRichmond, 321 in Stanford, and 283 in Stanton. The aver-
age number of caseshandled by atrial attorney fell from 429
in FY 00 to 421 in FY 01, a decrease of nearly 2%. This
occurred due to the increased number of lawyers funded by
the 2000 General Assembly, enabling DPA to lower individual
trial attorney caseloads at the same time that overal tria
caseload isincreasing.

In 1996, DPA covered 47 counties with
full-timedefenders. By theend of FY 01,
104 of Kentucky’s 120 counties (almost
87%) were being handled by full-time
defenders. InFY 01, full-time defenders
handled 95% of the cases.

Frankfort

LaGrange
Shepherdsville

Louisville

Owensboro

Elizabethtown

Henderson

Glasgow

Murray Hopkinsville

Bowling Green

Lexington

Oldha

Jefferson

Each Directing Attorney inthe 26 trial officesisal so respon-
siblefor creating aplan of representation for conflict casesin
partnership with private attorneys. Of the 99,000 cases, 3,000
were conflicted out to private attorneys.

Each directing attorney in the trial offices is also the local
public advocate responsible for working with thelocal crimi-
nal justice system with judges, prosecutors, clerks, proba
tion and parole officers, jailers, pretrial release officers and
others to improve the system'’s responsiveness to defender
clients' needsfor fair process and reliable resuilts.

Ernie Lewis, Public Advocate, said “I have long been com-
mitted to a full-time delivery system. With 104 of our 120
counties being covered by afull-time office by the end of the
FY 01, we have amost achieved that goal. The heart of the
full-time systemisthelocal trial field office, run by an effec-
tivedirecting attorney who isaco-manager of thelocal crimi-
nal justice system, astaff of well-educated attorneys commit-
ted to providing professional and excellent client representa-
tion, and a committed support staff providing other neces-
sary services to the attorneys, clients, and courts.”

Under Public Advocate Ernie Lewis, defenders are working
toincrease their leadership skills and capacities. Each quar-
ter, DPA provides a half-day of leadership education for its
defender leaders. Defenders are working on understanding
the perspectives of others, creating a more professional and
excellent workplace and active supervision of staff. DPA aso
recently conducted a 2 and a half-day leadership institute in
cooperation with Minnesota defenders.
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Our Local Defender Leaders, Location, and Fiscal Year 2001 Total Office Cases:

Ashland (Trial)

PO. Box 171

Catlettsburg, KY 41129

T: (606) 739-4161; F: 739-8388
E-mail: bhewlett@mail.pa.state.ky.us
Cases. 740

Bowling Green (Trial)

1001 Center Street, Suite 301
Bowling Green, KY 42101-2192

T: (270) 846-2731; F: 846-2741
E-mail: rhoward@mail.pa.state.ky.us
Cases: 3,843

Columbia (Trial)

111 Jamestown Street/P.O. Box 9
Columbia, KY 42728

T: (270) 384-1297; F: 384-1478
E-mail: sbloyd@mail.pa.state.ky.us
Cases: 2,879

Covington (Trial)

333 Scott St., Suite 400

Covington, KY 41011

T: (859) 292-6596; F: 292-6590
E-mail: tbryant@mail.pa.state.ky.us
Cases: 2,995

Eddyville(P/C)

625 Trade Avenue/P.O. Box 555
Eddyville, KY 42038

T: (270) 388-9755; F: 388-0318
E-mail: pbaker@mail.pa.state.ky.us

Elizabethtown (Trial)

P.O. Box 628

Elizabethtown, KY 42702

T: (270) 766-5160; F: 766-5162
E-mail: abrimm@mail.pa.state.ky.us
Cases: 5,550

Frankfort (Trial)

223 St. Clair Street

Frankfort, KY 40601

T: (502) 564-7204; F: 564-1527
E-mail: rbarnes@mail.pa.state.ky.us
Cases. 2,441

Hazard (Trial)

205 Lovern Street

Hazard KY 41701

T: (606) 439-4509; F: 439-4500
E-mail: welam@mail.pa.state.ky.us
Cases: 3,576

Henderson (Trial)

739 South Main Street/Box 695
Henderson, KY 42419-0695

T: (270) 826-1852; F: 826-3025
E-mail pmartin@mail.pa.state.ky.us
Cases: 2,399

Hopkinsville (Trial)

1100 S. Main Street

2" Floor, Suite 22

Hopkinsville, KY 42240

T: (270) 889-6527; F: 889-6020
E-mail: cwade@mail.pa.state.ky.us
Cases. 4,434

LaGrange (Trial)

300 N. First Street

LaGrange, KY 40031

T: (502) 222-7712; F: 222-5985

E-mail: tmeadows@mail.pa.state.ky.us
Cases: 1,288

LaGrange(P/C)

Kentucky State Reformatory
LaGrange, KY 40032

T: (502) 222-9441 X 4038; F: 222-3177
E-mail: vstewart@mail.pa.state.ky.us

Lexington (Trial/Appeal)
Fayette County Legal Aid, Inc.
111 Church Street

Lexington, KY 40507

T: (859) 253-0593; F: 259-9805
E-mail: cwitt@mail.pa.state.ky.us
Cases: 6,863

London (Trial)

911 N. Main $t., Box 277

London, KY 40741

T: (606) 878-8042; F: 864-9526
E-mail: jmiller@mail.pa.state.ky.us
Cases. 3,549

Louisville (Trial/Appeal)

Jefferson District Public Defender Office
200 Civic Plazal719 W. Jefferson Street
Louisville, KY 40202

T: (502) 574-3800; F: 574-4052

E-mail: dgoyette@mail.pa.state.ky.us
Cases: 22,324

Madisonville (Trial)

1050 Thornberry Drive
Madisonville, KY 42431

T: (270) 824-7001; F: 824-7003
E-mail: areid@mail.pa.state.ky.us
Cases: 2,044

Maysville (Trial)

116 W. 3" Street

Maysville, KY 41056

T: (606) 564-5768; F: 564-4102
E-mail: shorner@mail.pa.state.ky.us
Cases. 1,836

Morehead (Trial)

P.O. Box 1038, Route 32 South
Morehead, KY 40351

T: (606) 784-6418; F: 784-4778

E-mail: bthompson@mail.pa.state.ky.us
Cases. 4,251

Murray (Trial)

907 Woldrop Drive, MSU
Murray, KY 42071

T: (270) 753-4633; F: 753-9913
Cases: 590

Owensboro (Trial)

311 West Second Street, Suite 101B
Owensboro, KY 42301

T: (270) 687-7030; F: 687-7032
E-mail: clyons@mail.pa.state.ky.us
Cases: 3431

Paducah (Trial)

400 Park Avenue, Suite B

Paducah, KY 42001

T: (270) 575-7285; F: 575-7055

E-mail: schampion@mail.pa.state.ky.us
Cases: 4,970

Paintsville (Trial)

236 College Street/P.O. Box 1423
Paintsville, KY 41240

T: (606) 788-0026; F: 788-0361
E-mail: bking@mail.pa.state.ky.us
Cases: 1,091

Pikeville (Trial)

282 S. Mayo Trail, Suite 1

Pikeville, KY 41501

T: (606) 433-7576; F: 433-7577

E-mail: drobinson@mail.pa.state.ky.us
Cases: 2,411

Pineville (Trial)

204 Pike Street/P.O. Box 689
Pineville, KY 40977

T: (606) 337-8357; F: 337-1257
E-mail: sbrewer@mail.pa.state.ky.us
Cases: 1,809

Richmond (Trial)

116 North 2"d Street/P.O. Box 766
Richmond, KY 40476-0766

T: (859) 623-8413; F: 623-9463
E-mail: kreynolds@mail.pa.state.ky.us
Cases: 2,687

Somerset (Trial)

314 Cundiff Square

Somerset, KY 42501

T: (606) 677-4129; F: 677-4130
E-mail: kbishop@mail.pa.state.ky.us
Cases: 2,079

Sanford (Trial)

203 W. Main $t./PO. Box 154

Stanford, KY 40484

T: (606) 365-8060; F: 365-7020

E-mail: carmentrout@mail.pa.state.ky.us
Cases: 1,746

Santon (Trial)

108 Marshall Street/P.O. Box 725
Stanton, KY 40380-0725

T: (606) 663-2844; F: (606) 663-5333
E-mail: rcreech@mail.pa.state.ky.us
Cases: 1,556 |
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KENTUCKY CRIMINAL JUSTICE COUNCIL
SUMMARY OF 2001 RECOMMENDATIONS

Executive Committee:

Q) The Executive Committee recommends that the membership of the Criminal Justice Council,
as set forth in KRS 15A.040, be amended to include representation from the Kentucky Parole
Board.

(2) The Executive Committee recommends increased and improved public education about the
criminal justice system, particularly at the elementary and secondary education levels.

Capital Litigation Committee:

3) The Committee unanimously recommends that a comprehensive statewide study be undertaken
to address the following list of issues:

= Delay in implementing the penalty imposed and consideration of reforms in the review process to
make it more timely (revision of RCr 11.42 and possible recommendation to Kentucky Supreme
Court regarding stay practice);

» |Incorporate balanced and systemic input, including prosecution and defense and victims’ families,
into any study;

» Effective assistance of counsel (minimum standards, certification) and training for trial judges;

= Access to DNA evidence;

» Evidentiary issues, e.g. jailhouse informant testimony identified as a problem in other jurisdictions;
uncorroborated eye witness testimony; unrecorded confessions;

» Resources for prosecution and defense (establishment of special teams, representation/investigation
experts);

= Prosecutor discretion in seeking death penalty; adaptation of federal guidelines or procedures in
other states; independent review team to ensure statewide consistency in considering factors of
race, geography, gender, economic status, age, cognitive abilities, and aggravating circumstances/
level of culpability; and

= Jury selection and jury instruction in death penalty cases; educating potential jurors on trial process
and overall operation of criminal justice system; and criminal background checks of jurors in death
penalty cases.

(4) The Committee recommends legislation to adequately fund and support the collection, testing
and preservation of DNA evidence to ensure its availability to prosecution and defense in a
timely manner in capital cases. It is further recommended that this legislation comply with
federal guidelines for incentive funding.
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Corrections/Community-Based Sanctions Committee*:

(5)

(6)

(7)

(8)

(9)

(10)

(11)

The Committee recommends that community-based sanctions be defined as local criminal
justice options from the point of arrest through the conclusion of the re-entry process.

The Committee recommends that the Kentucky State Corrections Commission (KRS
196.081) be reorganized by:

€)) Appropriating full-time staff

(b) Examining and/or broadening membership

(c) Appropriating a sufficient level of funds

(d) Redefining the role of the Commission to include, but not be limited to:

Q) Developing a statewide strategic plan to foster and encourage the
establishment of community-based sanctions as defined

(2) Providing oversight to local community corrections boards

3) Holding community corrections boards accountable through research,
evaluation and quality assurance

(4) Allocating funding to community corrections boards

(5) Providing for the education of the public and criminal justice and other
service system personnel concerning community-based sanctions

The Committee recommends that funding should be significantly increased for
community-based sanctions.

The Committee recommends that funding should be significantly increased to raise
salaries for probation and parole officers, permit lower caseloads through hiring of
new personnel, and encourage expansion of specialized treatment options.

The Committee recommends that Kentucky develop a community-based graduated
continuum of treatment services consisting of education, short-term counseling,
intensive outpatient services, and residential treatment programs to serve:

@) Class C/D felons in jails during the period of their incarceration

(b) Persons diverted on felony offenses

(c) Persons serving an alternative sentence in the community

(d) Persons released to the community by probation or parole (including offenders
on conditional discharge)

(e) Persons who have served out

Drug Courts have proven to be a successful option for treating drug offenders. The
Committee recommends that the Commonwealth should fund Drug Courts
comprehensively through the General Fund.

The Committee recommends that a provision should be made in so far as practicable
and as appropriate for transitional housing/half-way housing for offenders returning to
the community prior to final discharge and for transportation for persons receiving
treatment as a condition of a community-based sanction.

The Committee recommends that both faith-based and victims’ organizations should

be invited to participate with the criminal justice system in recommending policy
regarding community-based sanctions and providing treatment and other services.

Continued on page 32
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Continued from page 31

(12)

(13)

(14)

The Committee recommends that the Kentucky State Corrections Commission and all
agencies responsible for training criminal justice and other service systems personnel
incorporate educational programming regarding community-based sanctions into
existing programs.

Restitution to victims is an important component of community-based sanctions and
restorative justice. Payment to victims should be the highest priority of any system of
collection and distribution. The Committee recommends that steps be taken to
streamline and standardize statewide procedures for effective assessment, collection
and distribution.

Effective community-based alternatives for offenders require proper assessment of
their needs and allocation of community resources to address those needs. The
Committee recommends implementing an AOC pilot program utilizing caseworkers for
community-based sanctions to develop a plan that addresses the concerns of the court
and the community as well as the needs of the offender.

*Minority Report Filed

Juvenile Justice Committee:

(15)

(16)

17)

(18)

Education/Prevention

The Committee believes that juvenile sex offender prevention is primary sexual abuse prevention,
since a significant number of juvenile sex offenders have also been victims of sexual abuse
themselves. Amajority of juvenile sex offenders can be treated and their future behavior managed
through appropriate early treatment and intervention. The Committee therefore recommends
that statewide efforts in prevention, early intervention and treatment for child victims of sexual
abuse should continue to be a priority for the Commonwealth.

The Committee believes that effective sexual abuse prevention requires full public and
professional awareness of the importance of identifying and treating juvenile sex offenders.
The Committee therefore recommends the following:

@) Public education on child/adolescent sexual development, healthy sexuality and sexual
relationships, and the seriousness of juvenile sexual offenses.

(b) Education of judges, prosecutors, defense attorneys, guardian ad litems, and other
criminal justice and mental health professionals on the typologies of juvenile sexual
offenders, the dynamics of child sexual abuse, and treatment/intervention strategies.

(c) Specialized training for law enforcement and child protective service workers in the
identification, investigation, interviewing and coordination of cases involving juvenile sex
offenders.

Court Process

The Committee recognizes that while resources for juvenile sex offenders remain limited within
the Commonwealth, treatment is most effective when clinical intervention and consequences
are introduced at the earliest possible stage. With public safety and victim protection as the
ultimate goal, the Committee recommends that juvenile sex offender treatment be provided in
conjunction with accountability and consequences.

€) The Committee has identified that Kentucky has an insufficient number of qualified,
knowledgeable and trained juvenile sex offender assessment and treatment providers. The
Committee recommends that the state consider contributing additional resources to develop
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additional qualified and trained individuals to conduct juvenile sex offender assessments and to provide

(19)

(20)

(21)

(22)

juvenile sex offender treatment both in the community and in residential settings.

(b) The Committee is also concerned that there is no certification process for juvenile sex
offender providers similar to the adult process. This is especially problematic when youthful
offenders are waived to the adult court and must meet the statutory requirement for treatment
provided by a certified provider.

With knowledge that the Governor’s Council on Domestic Violence and Sexual Assault is
proposing to combine the state level certification bodies for both providers of court-ordered
treatment in domestic violence cases and providers of adult sex offender treatment, the
Committee recommends that a certification process for juvenile sex offender assessment and
treatment providers be established and incorporated into the proposal for a unified state level
certification board.

As part of the above recommendation, the Committee recommends that the certification
for juvenile sex offender assessment and treatment providers incorporate state-of-
the-art and science-based assessment instruments and that once certified, a list of the
approved juvenile sex offender providers be made available on a state website to
provide a central point of access to resource information.

(a) The Committee learned that although youth alleged to be juvenile sex offenders
are referred for a juvenile sex offender/mental health assessment (KRS 635.510[3])
prior to disposition, the assessment is generally not done until the post-disposition
phase. With knowledge that evaluation and assessment are critical elements in
determining the risk of relapse into sexually abusive behavior, the need for clinical
intervention, and the required level of supervision, the Committee recommends that
the assessments for a juvenile sex offender be conducted prior to disposition in cases
in which the judge has discretion in designating a youth as a juvenile sex offender (i.e.
misdemeanor and pre-teens).

(b) The Committee recommends that the term “Juvenile Sex Offender Assessment”
be defined in the statutes so that the elements of a sex offender assessment are
differentiated from a “mental health assessment.” The statutes should also identify
the qualifications required for an individual performing juvenile sex offender
assessments.

The Committee recommends that the Penal Code/Sentencing Committee work with the Juvenile
Justice Committee to amend the penal code or the Juvenile Code to consider the age difference
between a victim and a perpetrator in determining whether a sexual offense should be a felony
when no force is involved. Under current statutes, juveniles often end up with felony charges
because of the age of the victim, without regard to the age of the perpetrator. The Committee
also recommends consideration of establishing a minimum age under which a juvenile
perpetrator cannot be charged with a Class A felony.

(a) The Committee notes that there is a large gap in our existing system regarding juvenile
sex offenders who are determined to be incompetent to be adjudicated as sex offenders, but
who have real treatment needs and issues. The current system does not provide any resources
or support for these types of juveniles. The Committee recommends that this issue be given
further study to determine why these resources are not available and how these needs should
be addressed.

(b) The Committee heard testimony indicating that in some instances, there is a lack of
communication between delinquency, dependency, family and felony courts which has resulted
in contradictory court orders and fragmented responses. The Committee recommends that

the Administrative Office of the Courts establish a data system that will enable Family Courts
Continued on page 34
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Continued from page 33

(23)

(24)

(25)

(26)

(27)

(28)

along with District and Circuit Courts to track files across systems so that judges in all courts
can be aware of orders and issues affecting children before them in those other courts.

Under current law, certain juvenile sex offenders prosecuted as youthful offenders are not eligible
for probation. The Committee recommends that the Penal Code/Sentencing Committee consider
whether juvenile sex offenders who are prosecuted as youthful offenders should be eligible for
probation (see KRS 640.040).

Services/Resources

The Committee consistently heard testimony regarding the lack of juvenile sex offender treatment
resources across the state, particularly on an outpatient basis. This is especially troubling in
light of experience which suggests that the majority of juvenile sex offenders can safely be
treated in the community and that treatment of juveniles who engage in sexually abusive behaviors
has the potential to significantly reduce further victimization by these individuals. The Committee
learned that Kentucky has limited resources for inpatient treatment of juvenile sex offenders.
The Committee also learned that involvement of the juvenile sex offender’s family in treatment
represents a critical element.

The Committee therefore recommends the development of statewide “best practice”
models for services to juvenile sex offenders. This should include juvenile sex offender
specific intervention and supervision in the following settings: outpatient, day treatment,
group home, therapeutic foster homes, inpatient, residential and secure confinement.
The Committee further recommends that aftercare and transitional programming be
incorporated into the continuum along with opportunities for the offender to make
monetary and other appropriate restitution to victims. In addition to specific intervention
and supervision, “best practice” models should also address early identification,
assessment, investigation, prosecution, adjudication, education, training, research and
program evaluation.

The Committee recommends that specialized juvenile sex offender treatment programs
be developed for the following populations:

€)) Mentally ill/emotionally disturbed youth

(b) Developmentally disabled youth

(c) Youth with culturally specific needs

(d) Sexually reactive youth (younger children with sexual behavior problems)
(e) Female juvenile sex offenders

f Non-admitters

(9) Youth with substance abuse issues

With knowledge that sexual abuse is a behavior which can be extremely traumatic for
the victim, regardless of the age of the offender who commits the offense, the Committee
recommends that a comprehensive continuum of services be available to the victims
of juvenile sex offenders. The Committee further recommends that the Commonwealth
adopt a victim-centered approach to sex offender management by involving victim
service professionals in sex offender supervision and policy development to ensure
that the concerns and needs of victims are addressed.

The Committee recommends conducting a study to explore the possibility of providing
automated notification information to victims of juvenile sex offenders.

The Committee recognizes the need for a truly collaborative approach to managing
child and adolescent sex offenders. In order to monitor victim safety and to facilitate
successful
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reintegration of the offender into the community, information sharing and close coordination

(29)

(30)

(31)

(32)

of treatment efforts with child protective services, the school system, juvenile probation
workers, and law enforcement agencies is required. The Committee recommends that
the Juvenile Justice Committee address this in its study of information sharing in the
juvenile justice system.

Additional Statutory Recommendations

The Committee supports legislation sponsored by the Department of Juvenile Justice
to extend DJJ jurisdiction beyond age 18 for Youthful Offenders that are responding to
treatment. The Committee recommends that the Criminal Justice Council endorses
and actively supports passage of this proposal during the 2002 session of the Kentucky
General Assembly.

The Committee is aware that there is no statutory definition of mental retardation as it pertains
to juvenile offenders, and in particular juvenile sex offenders, other than the definition included in
KRS 532.130[2] relating to imposition of the death penalty. The Committee recommends that
the Juvenile Code be amended to include such a definition.

The Committee heard testimony pertaining to unintended consequences resulting from the
application of adult laws to juveniles. As an example, the Committee learned that Megan’s Law
(KRS 17.495-17.991) includes a requirement that a sex offender not live within 1000 feet of a
school or daycare, yet Youthful Offenders who are probated and deemed to be low risk may in
fact be living at home with their parents and attending school. The Committee recommends
that the Commonwealth proceed cautiously in any future considerations of applying adult laws
to juveniles.

The Committee supports legislation proposed by the Department of Juvenile Justice that seeks
to provide a privilege for information revealed by a juvenile during sex offender treatment (this
privilege exists for adults under KRS 197.440, but not for juveniles under current law).

Law Enforcement Issues Committee:

(33)

(34)

The Committee recommends revision of Kentucky’s hate crime statute (KRS 532.031) to clarify
the following procedural issues:

@) Adequate notice to the defendant
(b) Trial process
(c) Sentencing process

The Committee recommends revision of Kentucky’s hate crime statute (KRS 532.031)
to include a penalty enhancement provision.

Unified Criminal Justice Information System:

(35)

A preliminary budget request of $10,447,750 for the UCJIS Project was submitted to the
Criminal Justice Council and unanimously endorsed. The 2002-2004 estimated budget
includes funding for staff and travel expenses as well as new general fund dollars to
supportimplementation of the following projects: Criminal History; Records Management
System/Computer-Aided Dispatch Joint Project with Locals; State Funding to Leverage
Federal Dollars; Automated Warrants System; Jail Management System, and Prosecutor
Management System. H
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Key Criminal Justice Websites

Thereare many great Internet sitesavailablefor the criminal
defense lawyer. Many of them, such as lexis.com or
westlaw.com, or even findlaw, we usein our everyday prac-
tice, but some we know much less about and may not even
know they exist. While many of the larger web indexes
clearly identify statues, cases, bar associations, and lega
news sites online, they sometimes overlook general criminal
justice materials like statistics, studies and reports. Thisar-
ticle is an attempt to point out locations, often overlooked
whereyou can find thistype of material. Below you will find
afew Kentucky sitesand my top ten general criminal justice
sites. The sites were chosen for both content and links to
additional material.

Kentucky sites

Ky. Dept. of Corrections (http://www.cor.state.ky.us/) - Con-
tains the Ky. Offender lookup system.

Kentucky State Data Center (http://cbpalouisville.edu/ksdc/
) - contains census data for Kentucky as well as data on
income levels, education, housing and employment.

Kentucky State Police (http://www.state.ky.us/agencies/ksp/
ksphome.htm) - containsthe Ky. Sex offender registry, Crime
in Kentucky, and Traffic statistics.

National Sites

U.S. Dept of Justice: Office of Justice Programs (http://
www.oj p.usdoj.gov/) - parent agency for the Bureau of
JusticeAssistance, Bureau of Justice Statistics, National
Institute of Justice, Office of Juvenile Justiceand Delin-
guency Prevention, the Violence Against Women Office
and others; has links to the majority of federal publica-
tions on criminal justice issues.

American Bar Association: Criminal Justice Section (http:/
/www.abanet.org/crimjust/home.html) - Contains all of
the ABA's criminal justice standards, Criminal Justice
magazine, and a variety of other criminal justice re-
sources.

National Criminal Justice Reference Service (http://
www.ncjrs.org/) - Clearinghousefor federal government
criminal justiceresources. LOTS of materialsavailable,
including the Sourcebook of Criminal Justice Satis-
tics.

National Archive of Criminal Justice Data (http://
www.icpsr.umich.edu/NACJID/index.html) - The NACJID
Web site provides downloadabl e access to hundreds of
criminal justicedatacollectionsfreeof char ge.

The Sentencing Project (http://
www.sentencingproject.org/) - provides on-line reports
and publications about alternative sentencing and crimi-
nal justice issues.

Uniform Crime Reports (http://fisher.lib.virginia.edu/
crime/) - need to know crime statisticsfor your county or
counties. Thisisthe placeto look.

Veralnstitute of Justice (http://www.vera.org) - provides
access to many publications and ideas on criminal jus-
ticereform.

Justice Research and Statistics Association (http://
www.jrsa.org/) - provides aclearinghouse of currentin-
formation on state criminal justice research, programs,
and publications and reports on the latest research be-
ing conducted by Federal and State agencies.

Center on Juvenile and Criminal Justice (http://
www.cjcj.org/) - Nonprofit organization devoted to alter-
natives to incarceration. A wealth of downloadable re-
portsavailable.

10. Federal Bureau of Investigation: Uniform Crime Reports
(http://www.fbi.gov/ucr/ucr.htm) - Not by county likethe
Uniform CrimereportsfromtheUniversity of Virginia(#6
above), but has figures through 2000.

| want to point out that this is only a tiny portion of the
information available ontheinternet. If you have atopic on
which you want to locate information, try searching using
Yahoo or another of theinternet search engines, | guarantee
youwill find information that will beof helptoyou. If youare
unsure how to limit your searches to obtain the best results,
talk to your local librarian. Most librarians have received
intensive training, both professional and on the job, on how
best to locate information on the Internet. Il

Will Hilyerd
Assistant PublicAdvocate
100 Fair OaksL ane, Suite 302
Frankfort, Ky. 40601
(502) 564-8006 x120
Fax: (502) 564-7890
e-mail: whilyerd@mail.pa.stateky.us
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Satisticson Inmates Released in FY 01
Based on Sentence Length, All Offenders, Drug Offenders

M edian Time Served (months)

1Yr | 2Yr | 3Yr | 4Yr | 5Yr | 6Yr | 7Yr

All
Offenders 76 | 153 | 219 | 289 | 216 | 26.1 | 317
Drug
Offenders 75 | 149 | 171| 201 | 129 | 159 | 186

Typeof institution released from
(Thisonly definesthetype of ingtitution rel eased from, not how much of their sentencethey served at that
typeof indtitution)

Number of |nmates Released

1 Year 2 Years 3 Years 4 Years 5 Years 6 Years 7 Years

All | Drug| All | Drug| All {Drug| All | Drug| All | Drug| All | Drug| Al | Drug

Local | 987 | 297 | 703 | 195 | 467 | 135 | 128 | 45 | 756 | 337 | 72 41 84 | 44

State | 239 56 | 157 33 [ 111 | 35 | 41 12 | 513 | 231 | 153 | 64 | 172 | 58

Initial Parole Board Hearings FY 01
Parole Board decisions by % of hearings

1 Year 2 Years 3 Year 4 Years 5 Years 6 Years 7 Years

All | Drug [ All | Drug | Al Drug | All Drug | All | Drug| All | Drug | All | Drug

Defer .6 4 3.8 54 282 | 331 | 457 | 643 | 671 | 645 | 683 | 535 | 70.1 | 59.0
Serve
Out 947 | 912 | 832 | 741 | 576 | 469 | 432 | 214 | 151 | 51 9.3 7.1 7.6 5.1

Parole 4.7 84 | 130 205 | 138 | 200 | 111 | 143 | 173 | 298 | 225 | 394 | 223 | 359
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National Consensuson Fair Administration of Death Penalty Reached;
Kentucky Criminal Justice Council Makes2 Capital Recommendations

I. National Consensuson Fair Administration of
Death Penalty

The Constitution Project has issued Mandatory Justice:
Eighteen Reformsto the Death Penalty (July 2001) found at:
http://www.constitutionproject.org/dpi/
Mandatory_Justice 7-05-01.PDF. The Project’s death pen-
alty initiative and its bipartisan, blue ribbon committee is-
sued this major national report after the group conducted a
yearlong review of the death penalty in the United States.

The 30-member death penalty initiativeis composed of both
supporters and opponents of the death penalty. It includes
former judges, state attorneys general, federal prosecutors,
law enforcement officials, governors, mayors, and journal-
ists, aswell as defense attorneys, religious leaders, victims
rights advocates, Republicansand Democrats, conservatives
and liberals. Co-Chairsof this30-member group are:

* Charles F. Baird former Judge, Texas Court of Criminal
Appeals;

* Gerald Kogan, former Chief Justice, Supreme Court of the
Sate of Florida; former Chief Prosecutor, Homicide and
Capital Crimes Division, Dade County, Florida;

» Beth A. Wilkinson, Prosecutor, Oklahoma City bombing
case;

 William Sessions, FBI Director in the Reagan and Bush
administrations, wasamember.

Their Report is a comprehensive consensus on capital pun-
ishment reached by an ideologically and politically diverse
group with extensive death penalty and criminal justice expe-
rience. One of its co-chairs, Judge Baird, has recently come
to Kentucky and addressed the Kentucky Criminal Justice
Council on the work of this national effort. The Report rec-
ommended 18 reformsto insure thefair administration of the
death penalty:

Effective Counsel
1) Creation of Independent AppointingAuthorities

Each state should create or maintain a central, independent
appointing authority whose role is to “recruit, select, train,
monitor, support, and assist” attorneys who represent capi-
tal clients (ABA Report). The authority should be composed
of attorneysknowledgeable about criminal defensein capital
cases, and who will operateindependent of conflictsof inter-
est with judges, prosecutors, or any other parties. This au-
thority should adopt and enforce aset of minimum standards
for appointed counsel at all stagesof capital cases, including

state or federal post-conviction and certiorari. An existing
statewide public defender office or other assigned counsel
program should meet the definition of a central appointing
authority, providing it implements the proper standards and
procedures.

2) Provision of Competent and AdequatelyCompensated
Counsd at All Satesof Capital Litigation and Provision
of Adequate Funding for Expert and I nvestigative Ser-
vices

Every capital defendant should be provided with qualified
and adequately compensated attorneys at every stage of the
capital proceeding, including state and federal post-convic-
tion and certiorari. Each jurisdiction should adopt a strin-
gent and uniform set of qualifications for capital defense at
each stage of the proceedings. Capital attorneys should be
guaranteed adequate compensation for their services, at a
level that reflectsthe“ extraordinary responsibilitiesinherent
in death penalty litigation” (ABA Report). Such compensa
tion should be set according to actual time and service per-
formed, and should be sufficient to ensure that an attorney
meeting hisor her professional responsibility to provide com-
petent representation will receive compensation adequate
for reasonabl e overhead; reasonabl elitigation expenses; rea-
sonable expensesfor expert, investigative, support, and other
services, and a reasonable return.

3) Replacement of the Strickland v. Washington Standar d
for EffectiveAssistanceof Counsd at Capital Sentenc-

ing

Every state that permits the death penalty should adopt a
more demanding standard to replace the current test for ef-
fective assistance of counsdl in the capital sentencing con-
text. Counsel should berequired to perform at thelevel of an
atorney reasonably skilledinthe specialized practice of capital
representation, be zealously committed to the capital case,
and possess adequate time and resources to prepare.
(NLADA Standards)

Once a defendant has demonstrated that his or her counsel
fell below the minimum standard of professional competence
in death penalty litigation, the burden should shift to the
state to demonstrate that the outcome of the sentencing hear-
ing was not affected by the attorney’s incompetence. More-
over, there should be a strong presumption in favor of the
attorney’s obligation to offer at least some mitigating evi-
dence.
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Pr ohibiting Execution in Caseslnvolving Questionable
Categoriesof Defendantsand Homicides

To reduce the unacceptably high risk of wrongful execution
in certain categories of cases, to ensure that the death pen-
alty isreserved for the most cul pable offenders, and to effec-
tuate the deterrent and retributive purposes of the death pen-
alty, jurisdictions should limit the cases eligible for capital
punishment to excludethoseinvolving (1) personswith mental
retardation; (2) persons under the age of eighteen at thetime
of the crimes for which they were convicted; and (3) those
convicted of felony murder who did not kill, intend tokill, or
intend that akilling occur.

Expanding and Explaining L ifewithout Parole (LWOP)

1) Availability of Life Sentencewithout Parole
In all capital cases, the sentencer should be provided with
the option of alife sentence without the possibility of parole.

2) Meaning of Life Sentencewithout Parole
(Truth in Sentencing)

At the sentencing phase of any capital caseinwhichthejury
hasarolein determining the sentenceimposed on the defen-
dant, the court shall inform thejury of the minimum length of
time those convicted of murder must serve before being eli-
gible for parole. However, the trial court should not make
statements or give instructions suggesting that the jury’s
verdict will or may be reviewed or reconsidered by anyone
else, or that any sentence it imposes will or may be over-
turned or commuted.

Safeguar ding Racial Fairness

Each jurisdiction should undertake acomprehensive program
to help ensure that racial discrimination plays no rolein its
capital punishment system, and to thereby enhance public
confidence in the system. Because these issues are so com-
plex and difficult, two approaches are appropriate. Onevery
important component — perhaps the most important — is the
rigorous gathering of data on the operation of the capital
punishment system and the role of racein it. A second com-
ponent isto bring membersof al racesinto every level of the
decision-making process.

Proportionality Review

In order to (1) ensurethat the death penalty isbeing adminis-
tered in arational, non-arbitrary, and even-handed manner;
(2) provide acheck on broad prosecutoria discretion; and (3)
prevent discrimination from playing arolein the capital deci-
sion-making process, every state should adopt procedures
for ensuring that death sentences are meted out in a propor-
tionate manner.

Protection against Wrongful Conviction and Sentence

1) Preservation and Useof DNA Evidenceto Establish
Innocenceor Avoid Unjust Execution

In cases where the defendant has been sentenced to desth,
states and the federal government should enact legislation
that requires the preservation and permits the testing of bio-
logical materials not previously subjected to effective DNA
testing, where such preservation or testing may produce evi-
dence favorable to the defendant and relevant to the claim
that he or shewaswrongfully convicted or sentenced. These
laws should providethat biological materials must be gener-
aly preserved and that, asto convicted defendants, existing
biological materials must be preserved until defendants can
be notified and provided an opportunity to request testing
under the jurisdiction’s DNA testing requirements. These
laws should provide for the use of public funds to conduct
the testing and to appoint counsel where the convicted de-
fendant is indigent. If exculpatory evidence is produced by
such testing, notwithstanding other procedural bars or time
limitations, legislation should provide that the evidence may
be presented at a hearing to determine whether the convic-
tion or sentence waswrongful. If the conviction or sentence
is shown to be erroneous, the legidation should require that
the conviction or sentence be vacated.

2) Lifting Procedural BarrierstoIntroduction of
Exculpatory Evidence

State and federal courts should ensure that every capital
defendant is provided an adequate mechanism for introduc-
ing newly discovered evidence that would otherwise be pro-
cedurally barred, whereit would morelikely than not produce
adifferent outcomeat trial, or whereit would undermine con-
fidencein the reliability of the sentence.

Duty of Judgeand Roleof Jury

1) Eliminating Authorization for Judicial Override of a
Jury’sRecommendation of aL ife SentencetoImposea
Sentenceof Death

Judicia override of ajury’srecommendation of lifeimprison-
ment to impose a sentence of death should be prohibited.
Where a court determines that a death sentence would be
disproportionate, where it believes doubt remains as to the
guilt of one sentenced to death, or where the interests of
justice require it, the trial court should be granted authority
to impose alife sentence despite the jury’s recommendation
of death.

2) Lingering (Residual) Doubt

Thetrial judge, in each case in which he or she deems such
an instruction appropriate, should instruct the jury, at the
conclusion of the sentencing phase of a capital case and
beforethe jury retiresto deliberate, asfollows: “If you have
any lingering doubt asto the defendant’sguilt of the crimeor
any element of the crime, even though that doubt did not rise

tothelevel of areasonable doubt when you found the defen-
Continued on page 40
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Continued from page 39

dant guilty, you may consider that doubt as amitigating cir-
cumstance weighing against a death sentence for the defen-
dant.”

3) Ensuring That Capital Sentencing JuriesUnder stand

Their Obligationto Consider Mitigating Factors
Every judge presiding at a capital sentencing hearing hasan
affirmative obligation to ensure that the jury fully and accu-
rately understands the nature of its duty. The judge must
clearly communicate to the jury that it retains the ultimate
moral decision-making power over whether the defendant
lives or dies, and must also communicate that (1) mitigating
factors do not need to be found by all membersof thejury in
order to be considered in the individual juror’s sentencing
decision, and (2) mitigating circumstances need to be proved
only to the satisfaction of the individual juror, and not be-
yond a reasonable doubt, to be considered in the juror’s
sentencing decision. Inlight of empirical evidence document-
ing seriousjuror confusion on the nature of thejury’saobliga
tion, judges must ensure that jurors understand, for example,
that this decision rests in the jury’s hands, that it is not a
mechanical decision to bedischarged by anumerical tally of
aggravating and mitigating factors, that it requiresthejury to
consider the defendant’ s mitigating evidence, and that it per-
mits the jury to decline to sentence the defendant to death
even if sufficient aggravating factors exist.

The judge’s obligation to ensure that jurors understand the
scope of their moral authority and duty is affirmative in na-
ture. Judges should not consider it discharged simply be-
cause they have given standard jury instructions. If judges
have reason to think such instructions may be misleading,
they should instruct the jury in more accessible and less
ambiguouslanguage. In addition, if thejury asksfor clarifica
tion on these difficult and crucial issues, judges should offer
clarification and not simply direct the jury to reread the in-
structions.

Roleof Prosecutors

1) Providing Expanded Discovery in Death Penalty Cases
and Ensuring That in Death Penalty ProsecutionsExcul-
patory I nformation | sProvided tothe Defense

Because of the paramount interest in avoiding the execution
of an innocent person, special discovery provisions should
be established to govern death penalty cases. These provi-
sions should providefor discovery from the prosecution that
is as full and complete as possible, consistent with the re-
quirements of public safety.

Full “open-file” discovery should berequiredin capital cases.
However, discovery of the prosecutor’s files means nothing
if the relevant information is not contained in those files.
Thus, to make discovery effectivein death penalty cases, the
prosecution must obtain al relevant information from all agen-
ciesinvolved ininvestigating the case or analyzing evidence.

Disclosure should be withheld only when the prosecution
clearly demonstrates that restrictions are required to protect
witnesses safety or shows similarly substantial threats to
public safety.

If ajurisdiction failsto adopt full open-file discovery for its
capital cases, it must ensure that it provides all excul patory
(Brady) evidence to the defense. In order to ensure compli-
ance with thisobligation, the prosecution should be required
to certify that (1) it hasrequested that all investigative agen-
ciesinvolved in the investigation of the case and examina-
tion of evidencedeliver toit all documents, information, and
materials relevant to the case and that the agencies have
indicated their compliance; (2) a named prosecutor or pros-
ecutors have inspected all these materials to determine if
they contain any evidence favorable to the defense as to
either guilt or sentencing; and (3) al arguably favorablein-
formation has been either provided to the defense or submit-
ted to the trial judge for in camera review to determine
whether such evidence meets the Brady standards of help-
fulness to the defense and materiality to outcome. When
willful violations of Brady dutiesare found, meaningful sanc-
tions should be imposed.

2) EstablishingInternal Prosecutorial Guidelinesor Pro-
tocols on Seeking the Death Penalty Wher e Question-
ableEvidencel ncreasestheL ikelihood That thel nnocent
Will BeExecuted

Because eyewitnessidentifications by strangersarefallible,
co-defendants are prone to lie and blame other participants
in order to reduce their own guilt or sentence, and jailhouse
informants frequently have the opportunity and the clear
motivation to fabricate evidence to benefit their status at the
expense of justice, prosecutors should establish guidelines
limiting reliance on such questionable evidencein death pen-
alty cases. The guidelines should put that penalty off limits
wheretheguilt of the defendant or thelikelihood of receiving
a capital sentence depends upon these types of evidence
and where independent corroborating evidence is unavail-
able.

3) RequiringMandatory Period of Consultation beforeCom-
mencing Death Penalty Prosecution

Beforethe decision to prosecute acase capitally isannounced

or commenced, a specified time period should be set aside

during which the prosecution isto examine the propriety of

seeking the death penalty and to consult with appropriate

officialsand parties.

I1. Kentucky Criminal Justice Council M akes Capital
Recommendations

The Kentucky Criminal Justice Council Capital committee

unanimously recommended and the Council approved two

recommendations relevant to the fair administration of the

death penalty in Kentucky:

40



THE ADVOCATE

Volume23,No.6  November 2001

1) Conduct a comprehensive statewide study to address:

 Delay inimplementing the penalty imposed and consider-
ation of reformsin thereview processto makeit moretimely
(revision of RCr 11.42 and possible recommendation to
Kentucky Supreme Court regarding stay practice);

* Incorporate balanced and systemic input, including pros-
ecution and defense and victims' families, into any study;

« Effectiveassistance of counsel (minimum standards, certi-
fication) and training for trial judges;

» Accessto DNA evidence;

 Bvidentiary issues, e.g. jailhouseinformant testimony iden-
tified as a problem in other jurisdictions; uncorroborated
eye witness testimony; unrecorded confessions;

» Resources for prosecution and defense (establishment of
special teams, representation/investigation experts);

 Prosecutor discretion in seeking death penalty; adapta-
tion of federal guidelines or procedures in other states;
independent review team to ensure statewide consistency

in considering factors of race, geography, gender, economic
status, age, cognitive abilities, and aggravating circum-
stances/level of culpability; and

 Jury selection and jury instruction in death penalty cases;
educating potentia jurorson trial process and overall op-
eration of criminal justice system; and criminal background
checks of jurorsin death penalty cases.

2) Enact legidlation to adequately fund and support the col-
lection, testing and preservation of DNA evidenceto ensure
itsavailability to prosecution and defensein atimely manner
in capital cases. It isfurther recommended that this legisla-
tion comply with federal guidelinesfor incentivefunding.

Public Advocate Ernie Lewis represents DPA on the Ken-
tucky Criminal Justice Council. Deputy Public Advocate Ed
M onahan represents DPA on the Council’s Capital Commit-
tee. W

DISTRICT COURT COLUMN
Discovery Motion Practice: What You Get,

What You Might Get, and What You Owe -

Part One: What You Get

From the moment we get our second criminal case we begin
to develop aform practice. We may havetaken thetroubleto
draft adiscovery motionfor our first criminal case, but when
we get our second, we automatically start with the motion we
filedinthefirst case and tailor it for the new case. After all,
criminal defense is a high volume business and no one has
timeto “re-invent thewheel” and draft from scratch adiscov-
ery motionwhichwill merely recitethe Criminal Ruleon dis-
covery (RCr 7.24) and regurgitate thelist of itemsit contains.

If wearelucky someonein our officewill aready haveaform
that istailored to a specific type of case—say, aDUI case—
which, in addition to asking for the usual, specifically re-
quests the lab results of aurine or blood test, or the mainte-
nance log for the breathalyzer used by the police. Pull up the
form on the computer, change the client's name, the case
number, the date, and voila! In seconds, thereisafile-ready
motion for discovery! Once the order granting discover is
signed, the Commonwealth will be obliged to start giving
over whatever it hasthat is covered by the motion.

Sometimes, though, maybe years down the road, the wheels
fall off. The prosecutor objects to one of your requests and
the judge does not just automatically let you have the item.
“Why do you need it,” she may ask? Or, “do you have any
authority which entitles you to that?’ Or, “how is this re-
guest material or reasonable?’

Ulp! “Wel, it'sinour office'sform Seoft West

motion” isNOT the answer. Of
courseit isin the form motion, but why isit in the form mo-
tion? Without having to page through your criminal statute
book, can you come up with the authority for the request,
quickly?

This month’s column offers a fresh look (more aptly, a“re-
fresher” look) at discovery practice. This column is not an
indictment on the use of forms — we cannot practice effi-
ciently without them. Rather, the reader is merely asked to
pause and consider the law which allowsus—or might allow
us—what we ask for al thetime.

Thisarticleis presented in three installments: Part Onedis-
cusses the discovery items which the defendant definitely
gets upon request, whether allowed by statute, Kentucky
common law, or United States Supreme Court cases. Part
Two discusses what the defendant might get, depending
upon the circumstances. Part Three discusses what the De-
fendant owes to the Commonwealth under the duty of recip-
rocal discovery.

And because the District Court Column is intended to be a
“user-friendly” forum, thereisa soincluded with Part Two a
sidebar with short annotations of “Ten Discovery Cases to

Continued on page 42
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Know (Or At L east Have Handy)!” Thesidebar can beeasily
copied and pasted inside the Criminal Law Statute Book which
most criminal defense attorneys take with them to court. In
fact, the last seven pages of West's 2000-01 Criminal Law
of Kentucky are blank, and just perfect for pasting this sidebar
along with any other “cheat sheets’ you may have.

I. Distinguishing what you definitely get from what you
might get.

Onemistake easily madewhen relying on aformmotion which
requests everything in Rule of Criminal Procedure 7.24 is
thinking that you are automatically entitled to everything
containedinit. Actualy, theruledividesdiscoverableitems
into two categories: (1) Those which the Commonwealth
“shall disclose” upon written request, and (2) those which
the court “may order” upon a showing of materiality and
reasonableness. Of course, the standard form motion will
boldly ask for all items contained in both subsections, with-
out making any distinction between those items for which
discovery is mandatory, and those for which discovery is
discretionary with the court. However, just in case the court
asksyou to support your argument that you are entitled to all
requested items, you have to know the difference.

A second easily made mistake is thinking that you are en-
titled only to thosethingslistedin RCr 7.24. Thelaw entitles
you to much more than is contained in the rules. Among
thoseitemswhich you definitely get (but are not listed in the
rules) are lab samples (if available), awitnesslist, and any-
thing exculpatory.

[I.  What you Definitely Get Upon Request

As stated above, what you definitely get is governed by
Criminal Rule of Procedure 7.24, Kentucky caselaw, and, in
the case of exculpatory or impeachment evidence, United
States Supreme Court cases.

A. RCr 7.24(1): ItemsAllowed Upon Written Request

Rule of Criminal Procedure 7.24(1) liststheitemsfor
which disclosure is mandatory:

Upon written request by the defense, the at-
torney for the Commonwealth shall disclose
thesubstance of any oral incriminating state-
ment known by the attorney for the Common-
wealth to have been made by a defendant to
any witness, and to permit the defendant to
inspect and copy or photograph any relevant
(8) written or recorded statementsor confes-
sionsmade by the defendant, or copiesthereof,
that are known by the attorney for the Com-
monwealth to be in the possession, custody,
or control of the Commonwealth, and (b) the
resultsor reportsof physical or mental ex-
aminations, and/or scientifictestsor experi-

ments made in connection with the particular
case, or copiesthereof, that are known by the
attorney for the Commonwealth to be in the
possession, custody or control of the Com-
monwealth. [Emphasisadded.]

Defendant’sl ncriminating Satementsor
Confessions:

When a defendant’s incriminating statement has
been tape recorded, video-taped, or handwritten
by the defendant, it isasimple matter for the pros-
ecutor to turn over the statement to the defense.
Itiseasily identifiable, recognizable, and isprob-
ably thefirst investigativeitem placed into thefile
by the police. Thereisno issue concerning whether
the statement is “known” to the attorney for the
Commonwealth—it’sright thereinfront of him.

When a defendant’sincriminating oral statement
isnot recorded, and the Commonwealth Attorney
“knows’ of the statement, the Commonwealth
must disclose the substance of the statement to
the defense, upon written request. It is problem-
atic when the defendant makesincriminating state-
ments to the police but the police do not record
the substance of the statement in the report given
to the prosecutor. In such an instance, is the
knowledge of the police imputed to the prosecu-
tor?

Andersonv. Commonwealth, Ky., 864 S.\W.2d 909
(1993) suggeststhat the answer to the question is
“yes.” In Anderson, the Supreme Court reversed
a conviction where the prosecution’s witness, a
social worker for the Cabinet of Human Resources,
testified about a statement made by the defendant
to the social worker. The defendant had told the
social worker that on at least one occasion she
had tried to keep her husband, the co-defendant,
from abusing her child. This statement was in-
criminating because, while the defendant on the
stand had denied having any knowledge that her
husband was abusing her child, her statement to
the social worker statement proved knowledge of
the abuse.

The substance of the oral statement had been writ-
teninthe notes of the social worker. The prosecu-
tor objected to providing the CHR records, which
contained the notes, to the defendant on the
grounds they were confidential. The trial court
examined therecordsin camera, but did not allow
any of the records — including the notes of the
oral statement by the defendant — to be given to
the defense.
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At trial, the court over defendant’s objection al-
lowed the statement into evidence even though
the substance of the statement had not been dis-
closed to the defendant. The Supreme Court va-
cated the conviction and remanded for anew trial,
stating that:

Failureto provide discovery had adouble-
barreled effect. Firdt, it denied the defense
the opportunity to prepare for and refute
the incriminating evidence by cross-ex-
amination or other proof, if such was pos-
sible. Further, it denied these appellants
the opportunity to seek separate trials on
grounds that an incriminating statement
which was admissible against the one
making it was hearsay asto the other de-
fendant, but was being used against
both....

Theissuehereisnot when and whether
CHR recordsare entitled to the cloak of
confidentiality. When information dis-
closed inthoserecor dsisdiscover able
inacriminal case, either becauseitis
exculpatory or becausetherecordsre-
flect incriminating statementswhich
may beused againgt theaccused, those
recordsmust beprovided. [Emphasis
added.]

Thus, the knowledge of the social worker wasim-
puted to the prosecutor, who had access to the
file. Whether the Commonwealth Attorney had
actual knowledge of the contents of the CHR file
was not discussed. The court stated that it was
irrelevant whether the mistake of not recognizing
the incriminating statement was the court’s or the
Commonwealth’s. The court deemed the substance
of the oral statement discoverable upon deciding
that the statement wasin the CHR file, whichwas
reguested by the defense.

Thecourt did not employ a* harmlesserror” analy-
sis, but immediately vacated the conviction upon
deciding that the substance of the statement was
discoverable, but not provided. To emphasizethis
point, the court stated: “Whether the mistake that
was made was inadvertent or intentional, and
whether the mistake was made by the
Commonwealth’sAttorney or by thetrial court, or
both, is immaterial. In either case, the on-going
discovery order and the mandates of RCr 7.24 re-
quired the exclusion of this evidence when it had
not been provided on discovery.” By not engag-
ing in aharmful error analysis, the court seemsto
beemphasizing that “shall” means*“shall,” andfail-

ureto provideamandatorily discoverableitemwill
resultinreversal.

Resultsor Reportsof Physical or Mental
Examinations

While*physical or mental examination” literally may
refer to any person’s physical or mental examina-
tion, in practice, therulerefersto physical or mental
examinations of alleged victims. It isunlikely that
the Commonweal th would have medical or psychi-
atric records of a defendant that are not either al-
ready in the possession of the defendant, or which
are not easily obtainable by the defendant. Most
commonly, reports of the examination of alleged vic-
tims are needed in sexual offense cases, assault
cases, and any other case which has “physical in-
jury” or “serious physical injury” asan element, or
which uses injury to enhance the penalty of an of-
fense. When the extent of injury is anissue, it is
critical to get the records of any physician the al-
leged victim was examined by in connection with
theinjury.

Often, however, aprosecutor will not have medical
recordsinthefile. Sincethelaw doesnot necessar-
ily requirethe prosecution to put on expert or medi-
cal testimony in order to prove physical injury or
serious physical injury (see Cooper v. Common-
wealth, Ky., 569 SW.2d 668 (1978)), and since some
injuries are so apparently severe (e.g., aleg blown
off by abomb), there may be no need to have medi-
cal reportsin thefileto prove the seriousness of the
injury. Thus, if you have agreed to “openfile’ dis-
covery, and therecordsare not inthefile, you could
be deprived of valuable information. You need to
havethe medical records, evenif extent of injury is
not apparently an issue, for two reasons:

First, theinjury actually might not be as serious asit
seems. For example, it seems intuitive that being
shot in the chest with a gun would automatically
result in a serious physical injury. However, one
case held that aman shot in the chest with birdshot
was not so serioudly injured as to warrant a first
degree assault (as opposed to second degree) con-
viction. Luttrell v. Commonwealth, Ky., 554 SW.2d
75(1977). Medical reportswill show whether or not
awound is superficial, or actually life or life-style
threatening.

Second, under the treating-physician exception to
the hearsay rule (KRE 803(4)) any statements made
to the doctor may be admissiblein court. Perhaps
the victim said something to his doctor which bol-
sters a defense (accident, self-defense, etc.). The
doctor may have written it in hisreport.

Continued on page 44
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3.

Scientific Testsor ExperimentsMadein Connec-
tion with theCase:

Lab reports created by the Commonwealth are the
most common tests or experiments contemplated
by the rule. These would include results of
breathalyzer machines, urine tests, blood tests, fin-
gerprint analysis, gun or ballistic examinations, DNA
analysis, hair or fiber analysis, and drug analysis.
Someof theseare” scientific” whileothersaremerely
technicd or experimental. They areal availableupon
written request, and they are amost always pro-
vided by the Commonwealth or County without ar-
gument. But the receipt of the finished lab report
should begin, not end, the search for scientific or
technical evidence made by the Commonwealth.

In addition to the conclusory, often single-paged
lab report, what about the work papers of the scien-
tist/technician who performed this test or experi-
ment? |s the sample still available? What is the
planif neither the samplenor work papersare avail-
able? Although RCr 7.24(1) does not expresdy state
that a defendant is entitled to either the sample it-
self, if it still exists, or the underlying lab reports
which led to the results contained in the lab report,
there is no doubt that the defendant is entitled to
them. In Green v. Commonwealth, Ky. App., 684
S.W.2d 13 (1984), the court held:

Undoubtedly, some states have procedural
rules concerning the preservation of test-
ing materials and the right of a defendant
inacriminal prosecution to perform hisown
testing. Wedo not. Nevertheless, wethink
theright totestingisimplicit under RCr
7.24. Further, the case of James v. Com-
monwealth, Ky., 482 SW.2d 92 (1972), rec-
ognizesthisright.

Thereisaright to test the lab samples. Theimpor-
tance of this holding cannot be overstated. Some-
timesaprosecutor will arguethat the sampleitself is
a “tangible object” and therefore is governed by
RCr 7.24(2), not 7.24(1). Subsection (2), aswill be
discussed in “Part Two: What You Might Get,”
requires discovery only upon a showing by the
defendant of materiality and reasonableness. How-
ever, Green and Jamestake lab samples out of sub-
section (2) and places it into subsection (1); when
there is a “right” to test, there is no obligation to
prove materiality or reasonablenesstothetrial court
that. Simply ask, and you shall receive.

If the lab samples have been unnecessarily and un-
intentionally destroyed, so that you cannot receive,
then you are entitled to the work papers of the lab
technician:

We hold the unnecessary (though unin-
tentional) destruction of the total drug
sample, after the defendant stands
charged, rendersthe test resultsinadmis-
sible, unless the defendant is provided a
reasonable opportunity to participate in
the testing, or is provided with the notes
and other information incidental to the
testing, sufficient to enable him to obtain
hisown expert evaluation. [Id. at 16.]

By implication, if the notes and other information
incidental to the testing is insufficient to allow the
defendant’sexpert to evaluate the results of thetest,
then the test results themselves are inadmissible.
While the holding does not necessarily require that
the“information” beinwriting, if the lab tech does
it al “in her head,” leaving no paper trail, she is
risking the admissibility of the evidence; theexpert’'s
ability to obtain hisown evaluation will be equal to
the ability of the lab tech to articulate the step-by-
step procedures she employed in reaching the re-
sults, and thevaluesfor each mathematical or chemi-
cal equation she used in the process.

Note that the above holdings specifically apply to
the unnecessary and unintentional destruction of
samples. Green does not address the situation
where the lab tech has but a small sample and it
must be necessarily and intentionally destroyed to
complete the testing. Nevertheless, due process
for the Defendant may require that the Common-
wealthinvitethe defendant to participatein lab test-
ing when the sampleisgoing to be destroyed in the
process of testing.

The unnecessary and intentional destruction of
samples is a different matter altogether. (See
Sanborn v. Commonwealth, Ky., 754 SW.2d 534
(1988) to see what happened when a prosecutor
intentionally erased taped statements. Presumably,
asimilar result would follow for theintentional, un-
necessary destruction of lab samples.)

B. Grand Jury Testimony (RCr 5.16)

RCr 5.16(3) allowsthe defendant to get atranscript or
any stenographic report or aduplicate of any mechani-
cal recording relating to his or her indictment. The
failure of the Commonwealth to have arecord madeis
grounds for dismissal, unless good cause is shown.
“Mechanical failure of therecording device” is specifi-
cally stated by the rule to constitute “good cause.”
RCr5.16(2)

When amechanicad failureresultsin anincompletetran-
script, or no transcript, the crimina defense lawyer
should quickly bring this to the attention of the Com-
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monwealth, in writing. Subsequent “mechanical fail-
ures’ would therefore arguably be the result of human
error, thefailureto repair the machine.

List of “Known Witnesses’

RCr 7.24 does not providethat the defendant isentitled
toa“witnesslist,” and itsabsencefrom therule prompts
many prosecutors to argue that a defendant is not en-
titledtoone. Certainly, if the discovery motion requests
alist of all persons* present at the scene,” or “the names
and addresses of any and all withesses which the pros-
ecution intends to call, or may call, to trial,” then the
prosecutor’s objection iswell taken. In Lowe v. Com-
monwealth, Ky., 712 SW.2d 944 (1986), the Supreme
Court reaffirmed that “alist of witnessesis not among
the items of information” required by RCr 7.24 to be
given to criminal defendant. A court order which re-
quired discovery of the names of all persons present at
the crime scenewas held to be “ overbroad” and incon-
sistent with RCr 7.24.

However, in denying the defendant alist of al persons
present, the court let stand a decision which allows a
defendant to get alist of known witnesses. The Court
distinguished Burksv. Commonwealth, Ky., 471 SW.2d
298(1971):

A review of Burks shows that case to be distinguish-
ablefromthecaseat bar. 1n Burks, thiscourt held that:

[W]hen apoliceinformant participatesin or
places himself in a position of observing a
criminal transaction he ceasesto be merely
asource of information and becomes awit-
ness.... There simply can be no valid prin-
ciple under which the identity of a known
withess may be concealed from adversary
parties... [Emphasissupplied by the Court.]

The discovery order entered in this case was not lim-
ited to known witnesses, exculpatory witnesses or
persons observing or participating in the crime, but
instead requested disclosure of “all persons present”
at the scene when the eleven counts of theft allegedly
occurred. Thetrial judge’s order was overbroad and
exceeded the bounds of aBill of Particulars.

Since Burks was distinguished and not overruled, the
defendant is still entitled to the identities of known
witnesses, persons who observed or participated in
the crime, and any witnesses with exculpatory infor-
mation. If thereis“no valid principle” under which
the identity of a known witness can be concealed, a
witness list — as limited by Lowe — comes under the
category of thoseitemswhich you definitely get, upon
written request. Out of an abundance of caution, since
BurkswasaBill of Particulars case, you should prob-

ably make this request through a Bill of Particulars.
This frees the request from the bondage of the lan-
guagein RCr 7.24, and makestheissue governed solely
by case law.

Finally, be awarethat thefailure of the Commonwealth
to disclose the name of known witness upon request
will not resultin automatic reversibleerror if, after dis-
closure of the witness's identity, the defense counsel
has an opportunity to talk to the witness but chooses
not to. InWeaver v. Commonwealth, Ky., 955 SW.2d
722 (1977), the Court held:

The withholding of the identity of an al-
leged eyewitness to the crime ordinarily
would prejudice a defendant’s ability to
prepare hisdefense. However, it developed
that [the witness] wasreadily availablefor
interview by defense counsel, who chose
not to avail himself of the opportunity....

He cannot intentionally declineto avail himself of that
opportunity and then claim on appeal that he was
prejudiced.

C. Exculpatory Evidence- TheBrady, Bagley,

KylesTrilogy

In 1963, the United States Supreme Court affirmed astate
court’sreversal of amurder conviction where the pros-
ecution had suppressed a confession to the murder made
by the accomplice of the accused, despite the fact that
the defendant had requested a chance to review any
statements made by the accomplice outside the court-
room. Although the holding of the case was stated by
the Supreme Court to be the necessary extension of prior
precedents, Brady v. Maryland, 373 U.S. 83, 83 S.Ct.
1194, 10 L .Ed.2d 215 (1963) hasbecomethegrandfather
of all exculpatory evidence cases. The key holding to
the case provides:

We now hold that the suppression by the pros-
ecution of evidence favorable to an accused
upon request violates due process where the
evidence is material either to guilt or to pun-
ishment, irrespective of the good faith or bad
faith of the prosecution.

Twenty-two years later, in United Sates v. Bagley, 473
US. 667, 105 S.Ct. 3375, 87 L.Ed.2d 481 (1985) the Su-
preme Court held that impeachment evidence—any evi-
dence that the defense might have used to show bias or
interest —fell within the Brady rule.

Bagley also stated the standard of materiality to be
used when determining whether the failure to provide
exculpatory or impeachment evidence warrantsreversal
inaparticular case:

Continued on page 46
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[A] consgtitutional error occurs, and the con-
viction must be reversed, only if the evidence
is material in the sense that its suppression
undermines confidence in the outcome of the
trial.

* k% %
Theevidenceismateria only if thereisarea-
sonable probability that, had the evidence
been disclosed to the defense, the result of
the proceeding would have been different. A
“reasonable probability” isaprobability suffi-
cient to undermine confidencein the outcome.

In so holding, the Supreme Court refused to adopt either
amore stringent standard (which would have required
the defendant to show that, had the evidence been dis-
closed, there probably would have been an acquittal) or
a less stringent standard (which would have required
the defense to show only that the undisclosed evidence
could have affected the judgment of thejury),

Finally, in Kylesv. Whitely, 514 U.S. 419, 115 S.Ct. 1555,
131 L.Ed.2d 490 (1995), the Supreme Court further clari-
fied the materiality requirement of Brady rule by empha-
sizing that, once a Brady violation has been found, it is
not subject to further “harmless error” analysis because
of high materiality standard for finding aBrady violation
in the first place. The Court further stated that the im-
pact of undisclosed evidence in atrial is to be consid-
ered collectively, not item by item. Thus, whileany one
of three undisclosed items might not be sufficient to
warrant areversal, the cumulative effect of them might.

Perhaps more important to criminal defense lawyers,
Kylesimposed upon prosecutors a“duty to learn of any
favorable evidence known to the others acting on the
government’s behalf in the case, including the police.”
The duty isimposed because the prosecution alone can
know what is undisclosed, and therefore “must be as-
signed the consequent responsibility to gaugethelikely
net effect of all such evidence and make disclosurewhen
the point of ‘reasonable probability’ isreached.” Id. at
437. Should the prosecutor fail to disclose Brady evi-
dence, oncethefailureisdiscovered, the materiality test
becomes applicable.

The key to preserving aBrady, Bagley, Kylesissueisto
make a Brady request in writing. Although Kyles im-
poses upon the prosecution a duty to disclose, and
Bagley adopts the same materiality standard regardless
of whether the defense has made a general request, a
specific request, or no request (see Bagley at 494), the
reality isthat the morefervently adefense lawyer fights
to get exculpatory or impeachment evidence, the more
egregious aprosecutor’srefusal or failureto do appears.
A form discovery motion filed upon getting the case

should request excul patory and impeachment materially,
generaly.

However, upon learning more about thefacts of the case,
counsel should use the benefit of his knowledge to
target specific discovery items. Upon learning that a
confidential informant was used, arequest for the C.1.'s
criminal record should be automatic. Upon learning there
is a co-defendant, arequest for any written or recorded
statement, and/or the substance of any oral statement —
whether incul patory to that co-defendant or excul patory
toyour client —should be requested. Remember that the
evidence does not have to be evidence that clears your
client of any charges; it becomes excul patory if it shows
that your client isless cul pable than he would otherwise
bethought to be by ajury. Brady specifically stated that
the evidence must be material to guilt or punishment.
Any evidence which putsyour clientin alight favorable
to other co-defendantsismaterial, at least, to therelative
punishments the jury has to consider giving all defen-
dants.

Conclusion of Part One

S0 ends the discussion of “what you get.” Others reading
thisarticlemay immediately think of other items of discovery
to which you are entitled upon request. If so, send them to
me at the address below. Whether | agree with them or not, |
will reprint thoughtful responsesin afuture article, perhaps
as asidebar to Part Two or Three of this series.

Next issue: Part Two: What You Might Get Bl

Brian “ Scott” West
Assigtant PublicAdvocate
907 Woldrop Drive
Murray, KY 42071
Tel: (270) 753-4633 Fax: (270) 753-9913

I

Improvement isnot an outcomeitisa
continuous process.

- Excdlencein Government

—
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Kentucky Case Law Review

Wicks v. Commonwealth
_ Sw3d__ (8/3/01)

Ms. Wicksentered aconditional guilty pleato the offense of
first-degree assault. She appealed from the portion of the
court’s judgment denying her motion that she be found to be
avictim of domestic violence.

Wicks and Hawthorne (her boyfriend) lived together, and on
the day in question the two were on their front porch drink-
ing beer. Several women stopped to visit and Wicks became
jealous. At one point, Wickswent inside the home and got a
razor blade. She came back outside, grabbed Hawthorne's
head, pulled it back and dlit histhroat with arazor. Hawthorne
survived the attack.

Aspart of the pleaagreement with the Commonwealth, Wicks
stipulated Hawthorne did not commit any act of domestic
violence against her on the day of the incident. The plea
agreement al so provided that the Commonwealth would rec-
ommend to thetrial court asentence of ten yearsto serveand
that Wickswould ask for adomestic violence hearing which
would be opposed by the Commonwealth.

At the domestic violence hearing, the court found Wicks had
been avictim of domestic violence perpetrated by Hawthorne
on previous occasions. However, since she had stipulated
that domestic violence was not part of the offense for which
she was being sentenced, the court denied her motion for a
finding pursuant to KRS 439.3401(5) that shewasavictim of
domestic violence.

KRS439.3401(5) dea swith parolefor violent offenders (vio-
lent offenders shall not be released on parole until he has
served at least 85% of the sentence imposed). The statute
does not apply “to a person who has been determined by a
court to have been a victim of domestic violence or abuse
pursuant to KRS 533.060 with regard to the offensesinvolv-
ing the death of the victim or serious physical injury to the
victim.”

Wicks challenged the trial court’s finding that she had suf-
fered domestic violence perpetrated by Hawthorne in the
past, but that she did not qualify as a victim of domestic
violenceunder KRS 439.3401(5).

The Court of Appealsrelied on Springer v. Commonwealth,
Ky., 998 S.W.2d 439 (1999) in affirming thetrial court’sfind-
ings. The exemption from the parole restrictions in KRS
439.3401 appliesonly if the domestic violence and abusewas
“involved” in the offense. Thus, the Court held Wicks must
serveat least 85% of her sentence since the court determined
shewas not avictim of domestic violence with regard to the
offense with which she was charged.

Walker v.
Commonwealth
__SWwW3d_ (8-23-01)

George Walker appealed his
conviction of first-degree
trafficking in a controlled
substance, tampering with

physical evidence, and sec-
ond-degree persistent felony offender.

Walker’ strafficking charge was based on the police discov-
ering him in the bathroom trying to flush away a packet of
crack cocaine during a search of Freddie Brooks' residence.
Thewarrant for the search was obtained after Robert Minter
entered Brooks' house and paid Walker $20.00 for abaggy of
crack cocaine. Minter had been previoudly arrested by po-
lice for driving without a license and possession of crack
cocaine. Minter agreed to assist the police in exchange for
avoiding prosecution.

Prior totrial, Walker moved to exclude any evidence that he
had sold an illegal substance the day before the search war-
rant was executed. The Commonwealth stated that it would
not introduce the evidence; the Commonwealth reiterated
this position in response to Walker’s motion to discover the
identity of the confidential informer (Minter) who allegedly
purchased cocaine from Walker. The Commonwealth twice
more reaffirmed that it would not use evidence of the con-
trolled buy at Walker'strial, before reversing its position six
daysbeforetrial. The Commonwealth predicated thisrever-
sal duetotheir inability to find awitnessthey had planned to
call. Thiswitness had also recanted her story.

Walker objected on the grounds that the controlled buy evi-
dence was inadmissible under KRE 404(b). Additionaly,
Walker moved for acontinuance, in the aternative, in order
to prepare for the witness. Thetrial court ruled that the evi-
dence was admissible only to show Walker’s intent to sell
and denied the continuance.

On appeal, Walker first argued that the trial court should
have excluded the evidence of the controlled buy under KRE
404(b). The Court held that the trial court admitted the con-
trolled buy evidence to show Walker's intent to sell. The
Court noted that the defense predicated its strategy on dis-
crediting the Commonwealth’s witnesses in order to create
reasonable doubt as to both possession and intent to sell.
The Court held this attack on the sufficiency of the evidence
placed theissue of intent to sell into dispute. The Court also
noted that the defense of “mere presence” at acrimeis ad-
dressed in United Sates v. Thomas, 58 F.3d 1318 (8" Cir.
1995). The 8" Circuit notes“ Because{ the} “ mere presence”

Continued on page 48
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defenseraisesthe{} issues of intent and knowledge, admis-
sionof ... prior bad act evidence{is} not relevant solely toa
propensity inference, and {is} therefore proper under Rule
404(b). 1d. at 1322, 1323.

In determining the relevance of the controlled buy evidence,
the Court held that it tended to make it more probable that
Walker intended to sell drugsin his possession.

The Court disregarded Walker’s argument that Marshall v.
Commonwealth, Ky., 482 SW.2d 765 (1972) requiresrevers-
ing the case at bar. The Court distinguished Marshall by
pointing out that the Marshall Court concluded that the pro-
bative value of the other crimes evidence was scant in rela-
tiontoitspotential for undue prejudice. Inthe case at bar, the
Court found that the evidence of the controlled buy related
directly to the question of Walker’s intention as to the co-
caine the jury found Walker to bein possession of . Also, the
trial court tempered the prejudice by properly admonishing
the jury. Thus, the control-buy evidence was permissible
under KRE 404(b) and KRE 403.

Walker next argued the Commonwealth failed to providerea-
sonable notice under KRE 404 of its intent to use the con-
trolled buy evidenceat trial. The Court disagreed, noting that
defense counsel was able to question Minter at the hearing,
and that the existence of a confidential informant (Minter)
and the allegation of an illegal sale of drugs was not un-
known to the defense.

Walker argued that a great deal of irrelevant evidence con-
cerning the circumstances surrounding the search of Freddie
Brooks' house and evidence concerning the quantity of drugs,
drug paraphernalia, and use of drugs was admitted against
him. The Court noted that there was no objection to the evi-
dence when it was introduced, thus the issue was not pre-
served. The Court held that, “The error, if any, is not pal-
pable.”

In dissent, Justice Stumbo took issuewith thefinding that no
palpable error existed from what she described as“theinclu-
sion of an enormous amount of irrelevant evidence.” Justice
Stumbo argued that the evidence of other drugs at Freddie
Brooks' housewasirrelevant, and evenif it wererelevant, it
should not have been admitted due to its highly prejudicia
nature. Believing that “the verdict may have been different
but for theinclusion of thisevidence” and citing to Aber nathy
v. Commonwealth, Ky., 439 SW.2d 949 (1969), Justice Stumbo
found palpable error in admitting the irrelevant testimony
regarding the drug dealing transactionsin the Brooks' house-
hold.

Viersv. Commonwealth
__SW.a3d_(8-23-01)

Appellant Wathen E. Viers 111 was convicted of first-degree
trafficking in a controlled substance and second-degree per-
sistent felony offender. Sentenced to twenty years impris-
onment, the judgment credited Viers with 981 days of prior

jail time. Three and one-half yearslater, thetrial court entered
an amended judgment that stripped Viers of all hisjail time
credit.

Thetrial court concluded that it had jurisdiction to amend the
judgment asa*“clerical error” under RCr 10.10. The Court of
Appeals affirmed that ruling. The Kentucky Supreme Court
held that theamended judgment involved ajudicial error rather
than aclerical error and, therefore, reversed.

The Court of Appealsrelied on Cardwell v. Commonwealth,
Ky., 12 SW.2d 672 (2000) in affirming the trial court. In
Cardwell, the trial court was allowed to enter an amended
judgment that the defendant’s ten-year sentence and five-
year sentence be served consecutively. The Supreme Court
held this amended judgment permissible asacorrection of a
clerical error under RCr 10.10. Thus, the amended judgment
“did no more than correct the judgment to accurately reflect
the oral judgment pronounced by the trial court at sentenc-
ing.” Id. at 674. The Supreme Court distinguished Cardwell
fromthe caseat bar in that the 981 days of jail time credit was
reflected in both the written and oral judgment.

The Supreme Court aso noted that the error was not “ cleri-
ca”, but“judicial”, taking it out of the meaning of RCr 10.10.
Theerror, if any, arosein the compilation of information for
the pre-sentencereport. Citingto Presidential Estates Apart-
ment Associates v. Barrett, 917 P.2d 100, 103 (Wash. 1996),
the error can only be clerical if the amended judgment em-
bodies the trial court’s oral judgment as expressed in the
record. As the amended judgment in the case at bar did not
reflect the oral judgment, the error wasjudicial, not clerical.
Citing to H.E. Butt Grocery Co. v. Pais, 955 S.W.2d 384, 388
(Tex. App. 1997) that, “ Anincorrectly rendered judgment can-
not be altered when the written judgment precisely reflects
the incorrect rendition,” the Kentucky Supreme Court held
thetrial court erred in amending its judgment as the correc-
tion of clerical error under RCr 10.10.

J.D.K. v. Commonwealth
_ Swa3ad_(8-17-01)

On November 18, 1999, J.D.K., then fourteen, pled guilty in
Jefferson District Court, Juvenile Session, to two counts of
sodomy in the first degree and two counts of sexual abuse
based upon inappropriate sexua conduct perpetrated upon
his nine-year old sister and her eight-year old friend. The
Jefferson District Court required J.D.K. to give ablood sample
to be compiled in the state's centralized DNA database pur-
suant to KRS 17.170(1). The Court of Appealsreversed and
remanded, concluding that the lower courtserred in applying
the provisionsof KRS 17.170 to the appellant.

KRS 17.170(1), the specific section of the statutory scheme at
issue in this case, identifies those who are required to pro-
vide blood samplesfor inclusion in the database as follows:

Any person convicted on or after July 14, 1992, of a
felony offense under KRS Chapter 510 or KRS
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530.020, shall, or who isin the custody of the De-
partment of Correctionson July 14, 1992, under KRS
Chapter 510 or KRS 530.020 may, have asample of
blood taken by the Department of Corrections for
DNA (deoxyribonucleic acid) |aw enforcement iden-
tification purposes and inclusion in law enforce-
ment identification databases.

J.D.K. argued that he did not come within the reach of KRS
17.170(1) inthat he had never been“convicted” of any crime.
JD.K.relied on KRS 635.040, which forbids ajuvenile adjudi-
cation from being treated as a conviction for any purpose.
J.D.K. also argued that he was not convicted or adjudicated
guilty of afelony. The Court of Appeasheld that KRS 635.040
nullified the Commonwealth’ sattempt to characterize J.D.K.'s
adjudication as a “conviction.” The Court of Appeals also
agreed that thereis* nolegitimate basisfor treating (J.D.K.’s)
juvenile court adjudication as a conviction—much lessas a
felony conviction—for purposes of the DNA database.”

Richardson v. Commonwealth
__ SW.3d__(9/14/01)

OnApril 10, 1987, the Madison Circuit Court sentenced Roy
Dale Richardson to six years in prison for the offense of
receiving stolen property valued at over $100 and for being a
second-degree persistent felony offender. Richardson re-
mained free on bond while his casewas on appeal . On June 3,
1988, a pandl of the Court of Appeals rendered an opinion
affirming Richardson’s conviction and sentence.

Due to oversight, Richardson was allowed to remain free
until October 18, 1991. In early 1995, while on parole, hewas
arrested for new offenses and sentenced to seven and one-
half yearsin prison. Richardson was paroledin 1998, but his
parole was revoked in June 1999. On January 13, 2000, he
filed amotion to vacate his sentence. Thetria court, treating
the motion as one to vacate the judgment and sentence pur-
suant to RCr 11.42, denied Richardson’s motion.

Richardson argued that the trial court misconstrued his mo-
tion as an attack on the judgment of conviction through RCr
11.42. Richardson claimed he was simply seeking credit for
thethreeyearsand ten dayshewasnot injail whilefollowing
thefinality of the opinion of the Court of Appeals. The Court
of Appeals, after reviewing Richardson’s motion, noted that
it made no mention of seeking credit for the time at liberty
toward the service of his sentence. The Court of Appeals
ruled that if Richardson’s motion was a RCr 11.42, it was
untimely. If the motion was to be construed as one request-
ing credit toward the service of his sentence, it is nonethe-
lesswithout merit.

The Court of Appeals distinguished Green v. Common-
wealth, Ky., 400 SW.2d 206 (1966), a case upon which
Richardson relied. Green held “ unreasonable delay” had oc-
curred intheimposing of sentencing. Id. at 209. The Court of
Appeals distinguished it on two levels. First, RCr 11.02(1)
was clearly applicable but not followed by the trial court in

Green. Second, the appellate court in Green found the delay
“purposeful” and not accidental. Id. at 209.

Richardson also argued that he was entitled to credit against
his sentencefor the time hewas erroneously at liberty dueto
the negligence on behalf of the government and due to no
fault of his own. Richardson also argued that the govern-
ment waived the execution of the sentence dueto the court’s
failure to notify him that his conviction had been affirmed
and that he was to start serving the sentence. The Court of
Appeals found no Kentucky cases directly on point, but
found Commonwealth v. Blair, 699 A.2d 738 (Penn. 1996) to
be persuasive. Blair held that “(w)e will not allow the court
system’sinadvertent error to cancel any part of Blair’s pun-
ishment for the crimesfor which hewasjustly convicted and
sentenced. Society has an interest in knowing that its crimi-
nals are serving the punishment to which they have been
sentenced, regardless of an unintended delay or negligent
error attributable to the government.” 1d. at 743. The Court
finally held that the government’s actionswere not so wrong
or so grossly negligent that fundamental fairness was vio-
lated.

Darden v. Commonwealth
__SW.3d__(8/23/01)

Marcus T. Darden was convicted in Todd Circuit Court of
possession of a controlled substance in the first degree (en-
hanced by possession of afirearm), possession of aweapon
on school property, and possession of marijuana. The Court
of Appeals affirmed the conviction. The Supreme Court re-
versed and remanded the case to Todd District Court. Darden
argued that the trial court erred in alowing the case to be
transferred from juvenile court to circuit court because un-
lawful possession of afirearm wasnot actual use of afirearm
and does not satisfy KRS 635.020(4). KRS 635.020 lists sev-
eral criteriato bemet beforeachild can betried asan adultin
circuit court. Subsection (4) allowsthe caseto betransferred
tocircuit court if: 1) the child is charged with afelony; 2) the
childisfourteen (14) yearsold; and 3) afirearmwas used in
the commission of that felony. According to the Common-
wealth, the act of possessing the weapon is the illegal act
itself and constitutes “use in the commission of the offense”
asrequired by KRS 635.020(4). The Commonwealth argued
that because Darden was charged with the felony of posses-
sonof afirearm on school property, aviolation of KRS527.070,
the statute which allows him to be tried in circuit court was
automatically activated.

The Supreme Court held this result to be “illogical and en-
tirely against the intent of the legislature.” The Court relied
on Haymon v. Commonwealth, Ky., 657 S.W.2d 239 (1983),
which held the term “use of aweapon” in aburglary statute
was ambiguous, and defendants were entitled to the benefit
of theambiguity.

The Supreme Court also pointed out that doubts in the con-

struction of a penal statute are to be resolved not only in
Continued on page 50
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favor of lenity, but also against a construction that would
produce extremely harsh or incongruous results. Common-
wealth v. Colonial Sores, Inc., Ky., 350 S.\W.2d 465, 467
(1961). The Court argued that the harsh interpretation of the
statute that the Commonwealth proposesis clearly not what
the legislature intended.

Justice Wintersheimer, in a dissent joined by Justice Lam-
bert, believed that the ambiguity in language that existed in
Haymon did not exist in the case at bar. The dissent also
believed that the intent of the legislature was to deter the
presence of weapons on school property.

Cornelison v.Commonwealth
Commonwealth v. Decker
_ SWw.3d_ (8-23-01)

OnApril 26, 1999, Gilbert Cornelison was stopped, agreed to
and failed a field sobriety test, and was arrested. Over an
hour later, he was administered a Breathalyzer test which
indicated his blood alcohol content was 0.274. Cornelison
initially pled not guilty to operating a motor vehicle while
under the influence-third offense, and for operating a motor
vehicle while license is suspended for DUI-second offense.

Cornelison moved the Madison Circuit Court to declare KRS
189A.010(4) unconstitutional. Denied, Cornelison entered a
conditional plea of guilty, appealing the DUI conviction to
the Court of Appeals, contending that the 1998 amendment
to KRS 189A.010(4) was unconstitutional . The Court of Ap-
peal s denied the claim and the Supreme Court then reviewed.

Cornelison’sfirst argument took issue with the legislature's
designation of blood alcohal of 0.18 as being the “magical
level” beyond which athird-time offender istreated asafelon.
The Court held that Cornelison had the burden of demon-
strating the arbitrariness of the statute, and failed to do so.

Cornelison’s next argument contended the statute violated
the equal protection clause of the U.S. and Kentucky Consti-
tution. Citing Commonwealth v. Howard, Ky., 969 SW.2d

700, 702 (1998), the Court pointed out that the juvenile DUI
statute, KRS 189A.010(1)(e) did not violate equal protection
under rational basis analysis. The Court anal ogized that the
1998 amendment to KRS 189A.010(4) wasin responseto the
“serious and growing societal problem of drunk driving.”
Thus, there was a reasonable basis for the classification.

Cornelison finally argued that, if the purpose of the statute
wasto protect society from driverswith intoxication level s of
0.18 or more, dl offenders whose BAC reaches that level
should be subject to the increased penalties. The Court re-
lied on the broad discretion given to the legislature to deter-
minerational basis, citing the question in Commonwealth v.
Harrelson, Ky., 14 SW.3d 541, 548 (2000) that “ (t)he rational
basis argument can be paraphrased as ‘Is there a good rea
son to adopt a law?” The Court concluded such a good
reason existed, and found that the statute passed Constitu-
tiona muster.

Donald Decker, indicted in July 1999 on one count of operat-
ing a vehicle while under the influence of acohol-third of-
fense, and one count of operating a motor vehicle while li-
cense is suspended or revoked for driving, successfully pe-
titioned the Jefferson Circuit Court to issue an order holding
KRS 189A.010(4) unconstitutional . Asthe Court believed the
guestions raised in this case are answered in Cornelison’s
case, it vacated the order of the Jefferson Circuit Court and
remanded the case for further proceedings. B

Shannon Dupree
AppéllateBranch
100 Fair OaksL ane, Ste. 302
Frankfort, Kentucky 40601
Tel: (502) 564-8006;
Fax: (502) 564-7890
E-mail: ssmith@mail.pa.stateky.us

—

Nothing intheworld cantake the place of persistence. Talent will not; nothingismore
common than unsuccessful menwithtalent. Geniuswill not; unrewarded geniusisalmost
aproverb. Education will not; theworldisfull of educated derelicts. Persistenceand

determination aoneareomnipotent.

- Cadvin Coolidge

—_
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6th Circuit Review

Hunt v. Mitchell
2001 U.S. App. LEX1S18793 (6" Cir. 8/22/01)

The facts of this case are unbelievable. Mr. Hunt was ar-
rested for injuring hispregnant wifeduring an argument. He
remainedinjail until anindictment wasreturned 87 daysafter
hisarrest. Two daysafter theindictment wasreturned, Hunt
was arraigned and appointed an attorney, King. Immediately
after arraignment thetrial judgetold Hunt and King that trial
would begin immediately or Hunt would have to waive any
speedy tria claim under Ohiolaw. Thejudgewould not even
allow counsel 10 minutesto consult with Hunt to seeif aplea
bargain might be possible.

Voir dire began immediately, and testimony began the next
day. King noted for the record his misgivings about goingto
trial sofast. After the State presented testimony of 3 police
officers, the trial court granted a 10-day continuance so the
State could locate Mr. Hunt’swife. Thetrial ended theday it
continued, and thejury convicted Hunt of all countsonwhich
he was indicted. Both the Ohio Court of Appeals and the
federal district court refused to grant relief. The 6™ Circuit
reversesthe district court and grants Hunt's petition for writ
of habeas corpus because the Ohio Court of Appeals unrea-
sonably applied clearly established Supreme Court prece-
dent.

Counsd Appointed Day of Trial: PreudicePresumed

On habeas review, the Court concludes that the 6" amend-
ment to effective assistance of counsel was violated. Ap-
pointment of an attorney on the day of trial, which resultsin
no opportunity to consult with aclient or prepare a defense,
can be presumed to be prejudicial. Counsel’s actual perfor-
mance at trial isirrelevant. Powell v. Alabama, 287 U.S. 45
(1932) and U.S. v. Cronic, 466 U.S. 648 (1984). Thisruleof
law was clearly established when the Ohio Court of Appeals,
thelast court to actually consider the merits of Hunt'sclaim,
considered Hunt'sappeal in 1996. Further, the Ohio Court of
Appeals acknowledged in Hunt's appeal that Cronic repre-
sented the standard of ineffective assistance of counsel.

Per SeViolation of Right to Counsal:
No Objection Required

The Ohio Court of Appealsrefused to grant relief because of
its belief that Hunt's attorney failed to note his objection to
last-minute appointment of counsel. However, defense coun-
sel did preservetheissue by objecting to thefast track of the
trial. Furthermore, no objection waseven required inthat “a
per seviolation of adefendant’s right to effective assistance

of counsel does not require
the defendant to preserved
theerror below.” Powell, 287
U.S.a57-58.

Client Shouldn’t Be
For ced to For ego Effective

Emily Holt

Assistance of Counsel To
Preserve Speedy Trial Claim

Counsel was denied at acritical stage of proceedingsin that
defense counsel was unableto investigatethe case. Pre-tria
consultation with one's client is paramount to the prepara-
tion of adefense. Egregious circumstances al so surrounded
the appointment of counsel. Hunt “languished” injail for 87
daysbefore anindictment wasreturned. 2 dayslater hewent
totrial so Ohio would not lose a potential speedy trial claim
by Hunt. Thetria court would not let King speak to Hunt
privately for even 10 minutesbeforevoir direbegan. Thetrial
court effectively forced Hunt to surrender hisright to effec-
tive assistance of counsel to preserve his right to a speedy
trial. Thisis“intolerable.” Smmonsv. U.S,390U.S.377,3%
(1968). The Court aso notesthat thelack of preparation and
consultation time was even more pronounced in this case
which hinged upon Hunt's version of the facts versus the
prosecution’s version of events.

PrejudiceNot Cured by 10-Day Continuance

Finally, the Court notes in a footnote that it rejects Ohio’'s
claim that any prejudice was cured by the 10-day continu-
ance. When the continuance was granted, voir dire had been
conducted; opening statements had been given; and three
prosecution witnesses had been cross-examined. Pre-trial
preparation and consultation with Hunt would have been
invaluableto al of thesetria proceedings.

Maganav. Hofbauer
2001 U.S. App. LEX1S19194 (6™ Cir. 8/28/01)

IAC Claim WhereCounsel GaveErroneousL egal Advice
and, AsaResult, Defendant Rejected Guilty Plea Offer

Magana was convicted in Michigan state court of 2 drug
offenses and was sentenced to 2 mandatorily consecutive
termsof 10-20 yearsimprisonment. Maganaclaimsineffec-
tive assistance of counsel inthat hisattorney advised him to
turn down the government’s plea offer of a 10-year sentence
based on the attorney’ sincorrect belief that the maximum to
which Magana could be sentenced would be 2 concurrent

Continued on page 52
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10-year sentences. If he would have been told that he could

be convicted of 2 mandatorily consecutivel0-20 year sen-
tences, Magana asserts he would have accepted the plea
bargain. Both state courts and the federal district court de-
niedrelief. The 6™ Circuit reverses.

Petitioner First Must Prove
Trial Counsel’sPerformance WasDeficient

In Hill v. Lockhart, 474 U.S. 52, 58-59 (1985), the U.S. Su-
preme Court applied Srickland v. Washington, 466 U.S. 668
(1984), to counsel’s advice during the plea-bargaining pro-
cess, and held that a petitioner who assertstrial counsel was
ineffective for encouraging him to plead guilty must prove
(1) counsdl’s performance was deficient and (2) there is a
“reasonable probability that, but for counsel’s errors, he
would not have pleaded guilty and would have insisted on
goingtotrial.” The6" Circuit hasheldthat aviable|AC claim
existswhen trial counsel encouragesaclient to reject aplea
and proceed to trial. Turner v. Tennessee, 858 F.2d 1201,
1205-1206 (6" Cir. 1988), vacated on other grounds, 492 U.S.
902 (1989), reinstated on other grounds, 940 F.2d 1000, 1002
(6" Cir. 1991).

The 6" Circuit notes that the state courts never discussed
whether trial counsel’s performance wasdeficient. The Court
assumes that they concluded counsel’s performance was
deficient in that “it would be hard to imagine how Wartella's
[trial counsel] advice during the plea negotiation process
could have been more inadequate.” Wartella erroneously
believed that the sentences for the drug offenses could not
be run consecutively, when, in actuality, they had to be run
consecutively. Hetold Maganathe maximum term of impris-
onment he could get would be only 10 years. Wartella ex-
pressly told Magana that “he was going to get 10 years
whether he went to trial or didn't gototrial.” Thisis obvi-
ously incorrect as Magana got 20 years. Wartella's perfor-
mance was deficient and easily fell below an objective stan-
dard of reasonableness.

ReasonableProbability “But For” Counsel’sAdvice,
Petitioner Would Have Plead Guilty

The Michigan Court of Appeals conclusion that Magana
could not prove prejudice was “an unreasonable applica-
tion” of Srickland and Lockhart. The Michigan Court con-
cluded that Magana must prove with absolute certainty that
Magana would not have accepted the offer had it not been
for Wartella's deficient performance. This is the incorrect
standard as Strickland and Lockhart only require a*“ reason-
able probability” that the outcome would have been differ-
ent. The state courts held Maganato a higher standard.

Finally, the Court concludes that Magana had demonstrated
a“reasonable probability” that hewould haveplead if Wartella
had given him the correct information about the sentencing

laws. Maganasaid hewas sure hewould have plead guilty if
he had been told that the sentenceswould have been stacked.
In addition to Magana's statements, the Court notes that
Maganare ected a 10-year sentencefor a20-40 year term. “It
does not strain reason to believe that Magana would have
chosen aflat ten-year sentence instead of risking a possible
forty-year term.”

Jacobsv. Mohr
2001 U.S. App. LEX1S19971 (6" Cir. 9/10/01)

IAC as" Cause’ For Procedural
Default of SubstantiveHabeasClaim

This habeas case involves the question of whether ineffec-
tive assistance of trial counsel (in this case failureto inform
the petitioner of hisright to an appeal) can serve as causefor
procedural default of the principal habeas claim (whether a
confession was legally obtained). This case also conveys
an important message to trial attorneys—you must inform
the client of her right to an appeal and take any necessary
steps to get the appeal s process rolling!

IAC Claim Itself Cannot beProcedur ally Defaulted

The Court first notes that for ineffective assistance of coun-
sel to serve as cause for the procedural default of the under-
lying confession issue, the ineffective assistance of counsel
claim cannot itself be proceduraly defaulted. Edwards v.
Carpenter, 529 U.S. 446, 452 (2000). Jacobsfirst asserted the
IAC claimin 1992 in his petition for post-conviction relief
with the trial court. Specifically he asserted that his trial
counsel wasineffectivefor failing to file the notice of appeal
and he cited to relevant 6™ Circuit case law in support of this
claim. Thus, the claim of ineffective assistance of trial coun-
sel in failing to help Jacobs secure an appeal was “fairly
presented” to the state trial court. Unfortunately on appeal
of the denial of post-conviction relief to the Ohio Court of
Appeals, Jacobs abandoned thisclaim. The 6" Circuit notes
that it is irrelevant that the Court of Appeals remarked on
both thetrial court andtrial counsel’sfailureto notify Jacobs
of his appeal—the question is whether the petitioner “fairly
presented” hisclaim. Because Jacobs procedurally defaulted
the claim of ineffective assistance of counsel in notifying him
of hisright to appeal, it cannot serve as” cause” to excuse his
procedural default on the underlying confession issue.

I neffectiveAssistanceif Trial Attorneys
DoNot Help ClientsAppeal

Furthermore, evenif the | AC claim had not been procedurally
defaulted, it still could not have served as cause for default
on the confession issue because trial counsel’s performance
was not ineffective under Srickland v. Washington, 466 U.S.
668 (1984). In 1962, when Jacobs' trial was held, Griffin v.
Ilinois, 351 U.S. 12, 18 (1956), had been decided. Griffinonly
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held that when a state grants appellate review, it cannot do
S0 “in away that discriminates against some convicted de-
fendants on account of their poverty.” The Court did not
speak about trial counsel or thetrial court’s responsibility to
notify adefendant of theright to an appeal or appellate coun-
sel until 1963 in Douglas v. California, 372 U.S. 353, 355
(1963). Thus, it wasnot until the year after Jacobs' trial that
areasonable attorney representing an indigent defendant at
trial would have reason to either continue representation on
appeal or advise of the procedure in which appellate counsel
could be appointed.

Greenev. Tennessee Depar tment of Corrections
2001 U.S. App. LEX1S19782 (6" Cir. 9/7/01)

§2241 Petition: Must Obtain Certificateof Appealability

In this case, the Court simply holds that a state prisoner
incarcerated pursuant to a state conviction who seeks ha-
beas relief under § 2241 must obtain a certificate of appeal-
ability (COA) before appealing to the 6™ Circuit.

Greene was sentenced to 99 yearsimprisonment in 1971. In
1994, Greenefiled apetition for writ of habeas corpusunder §
2241 after Tennessee state courts rejected his contention
that he should be immediately released from incarceration
because he had earned sentence credits at arate of 49.5 days
per month sinceincarceration. Thedistrict court granted the
state’ smotion for summary judgment and denied acertificate
of appealability. Greene appealed anyway. Greene's argu-
ment is essentially that a petitioner only must obtain a COA
when state court action is being complained of, and in his
case, he is challenging the legality of state administrative
agency proceedings. The 6" Circuit rejects this argument
and joins the 5" and 10" Circuitsin holding that a state pris-
oner who appeal s the resolution of any § 2241 petition must
obtainaCOA.

InRe: Michad A. Clemmons
259 F.3d 489 (6" Cir. 8/1/01)

Apprendi HasNot Been Made
Retroactiveto Caseson Collater al Review

Clemmons was convicted of a drug conspiracy involving
cocaineand cocaine base. Heis petitioning the 6™ Circuit for
permission to file a second motion to vacate under § § 2244
and 2255. He claims the district court violated his rights
under Apprendi v. N.J., 120 S.Ct. 2348 (2000), when it and not
the jury determined the amount of drugs attributable to him
for sentencing. Clemmons argument is that Apprendi “isa
new rule of constitutional law, made retroactive to cases on
collateral review by the Supreme Court, that was previously
unavailableto him” and heisthusentitled to file asecond or
successive petition. The 6™ Circuit rejectsthisclaim.

Clemmons was convicted in 1994. It is undisputed that at
that timeit was acceptablefor thetrial court, and not thejury,
to determine the amount of drugs attributable to a defendant
prior to sentencing. Apprendi, rendered in 2000, radically
changed the law asit make the quantity of drugs an element
of the offense rather than a mere “ sentencing factor.” The
jury must determine the amount of drugs beyond a reason-
able doubt. Apprendi has been applied to cases on direct
appeal but it has not yet been applied retroactively in the 6"
Circuit to caseson collateral review.

Thekey questioniswhether Apprendi hasbeen “ maderetro-
active to cases on collateral review by the Supreme Court.”
28 U.S.C. § 2244(b)(3)(C). The 6" Circuit looksto arecent
U.S. Supreme Court case, Tyler v. Cain, 121 S.Ct. 2478 (2001),
to determine what that phrase really means. In Tyler, astate
prisoner was asserting in a second habeas action that a new
ruleregarding jury instructionsarticulated in CageVv. Louisi-
ana, 298 U.S. 39 (1990), was “made retroactive to cases on
collateral review by the Supreme Court.” The Supreme Court
held that it must expresdly hold that itsdecisionisretroactive
to caseson collateral review for asecond or successive peti-
tionto qualify for consideration. The Court hasnot yet done
S0 as to Apprendi.

Seversonv. Summers
258 F.3d 520 (6" Cir. 7/25/01)

Steverson was convicted of three counts of being afelonin
possession of afirearmin 1998. He sentence was enhanced
by 3 expired state court convictions and sentences. He filed
a § 2254 habeas petition attacking the state convictions that
were used to enhance hisfederal sentence. The dismissal of
his petition by the district court is affirmed as he does not
meet the “in custody” requirement of habeas petition as the
sentences of the convictions he seeks to challenge have
expired.

“In Custody” MeansPetitioner Must be*1n Custody”
Under Conviction or SentenceBeingAttacked in Petition

In Maleng v. Cook, 490 U.S. 488, 490-491 (1989), the Supreme
Court interpreted the § 2254 custody requirement to mean
that the petitioner must be “’in custody’ under the convic-
tion or sentence under attack at thetime his petitionisfiled.”
The Court specifically stated that a petitioner does not re-
main “in custody” after a sentence has expired merely be-
cause that sentence is used to enhance a later sentence. In
Maleng, the petitioner wasafederal prisoner. Hewas attack-
ing an expired state sentence used to enhance state sen-
tences that he would begin serving when rel eased from fed-
eral custody. The Court allowed him to proceed on the mer-
its, liberally construing the petition as an attack on a state
sentence that had not yet begun to be served. In the case at
bar, liberal construction such asthat which occurredin Maleng
is not available since Steverson is not subject to any unex-
pired state sentences.

Continued on page 54
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Generally, Petitioner Cannot Challengea
Conviction Whose SentenceHasExpired by Attacking
Current Enhanced Sentence

Maleng left unanswered the question of whether a habeas
petitioner can challenge the constitutionality of a state con-
viction whose sentence has expired by facially attacking a
current sentence enhanced by the prior state conviction. Two
recent Supreme Court cases, Danielsv. U.S, 121 S.Ct. 1578
(2001) and Lackawanna County District Attorney v. Coss,
121 S.Ct. 1567 (2001), essentially, with one narrow exception,
foreclose this possibility. In Daniels, afederal prisoner was
determined to be an armed career criminal and received an
enhanced sentence as aresult of prior state robbery convic-
tions. He sought habeasrelief under 8 2255, alleging that the
robbery convictions were unconstitutional because the un-
derlying guilty pleaswere not entered knowingly and volun-
tarily. In Coss, astate prisoner sought § 2254 relief, alleging
prior, expired, state convictions, which affected his current
state sentence, were the result of ineffective assistance of
counsel. TheU.S. Supreme Court ruled in both Danielsand
Cossthat habeasrelief isunavailable under § 2254 or § 2255
for prisoners attempting to challenge prior conviction when
that prior conviction used to enhance the current sentenceis
“nolonger open to direct or collateral attack initsown right
because the defendant failed to pursue those remedieswhile
they were available (or because the defendant did so unsuc-
cessfully)....”

2 Possible Exceptionsto Coss-DanielsRule:
FailuretoAppoint Counsel &
No Channel of Review WasAvailableto
Defendant asto Expired Conviction

Thereare 2 possible exceptionsto the general ruleannounced
in Daniels and Coss. First, when the“prior conviction used
to enhance the sentence was obtained where there was a
failure to appoint counsel in violation of the Sixth Amend-
ment, as set forth in Gideon v. Wainwright, 372 U.S. 335
(2963).” Plurality opinionsfrom both Cossand Danielssug-
gest there may be another exception: where “no channel of
review was actually availableto adefendant with respect to a
prior conviction, due to no fault of hisown.” Daniels, 121
S.Ct. at 1584. InCoss, 121 S.Ct. at 1575, aplurdity listed some
examples of that possible exception. When a state court
refused to rule on a constitutional claim that was properly
presented or when a defendant, after direct and collateral
review has expired, obtains “compelling evidence that heis
actually innocent of the crime for which he was convicted,
and which he could not have uncovered in atimely manner.”

U.S.v.Laster and Lear
258 F.3d 525 (6" Cir. 7/26/01)

BusinessRecor dsException toHear say Rule:
WitnessMust be Familiar With Recor d-K eeping System

JamesAcquisto, astate detective, received information from
Universal Testing Incorporated (UTI) that an employee
(Laster) had ordered hydriodic acid, acomponent of metham-
phetamine, from Wilson Oil Company using the UTI com-
pany name. After investigation, Laster and L ear, an accom-
plice, were charged with various drugs charges and eventu-
ally convicted.

Thedistrict court admitted purchase records from Wil son QOil
Company under the businessrecords exception of FRE 803(6).
Acquisto was found to be a qualified witness under FRE
803(6) and was permitted to lay the foundation upon which
the records were admitted. KRE 803(6) is analogousto the
federal rule. Both Lear and Laster argue the evidence was
inadmissible hearsay. The recordsincluded four Wilson Oil
Company invoicesreflecting sales of chemicalsand achemi-
cal diversion letter signed by Laster referencing the sale of
hydriodic acidto UTI by Wilson Oil Company.

Lear and Laster argue that Acquisto was not qualified to
admit the records under the business records exception. He
never examined the books or ledgers of Wilson Oil nor did he
know if they had an accountant or bookkeeper. He also did
not know if the documents were prepared simultaneously
with transactions reflected. Thus, Lear’sand Laster’s argu-
ment isthat Acquisto had no personal knowledge or familiar-
ity with Wilson Oil Company’srecord-keeping system.

U.S v. Hathaway, 798 F.2d 902, 906 (6" Cir. 1986), requires
that if a government agent or other individual outside the
organization establishes the foundation for business records
to be admitted, he or she must be “familiar with the record-
keeping system.” Acquisto was not sufficiently familiar with
record-keeping system of Wilson and the evidence wasthus
inadmissibleunder FRE 803(6). Nevertheless, the Court holds
the evidence would still be admissible under the federal re-
sidual exception rule, FRE 807. Kentucky does not have a
residua exceptionrule.

M eaning of Feder al Residual Exception Rulein Dispute

FRE 807, theresidual exceptionrule, allowsahearsay state-
ment “ not specifically covered by FRE 803 or 804”to be ad-
missible when it is (1) material, (2) “more probative on the
point for which it is offered than any other evidence which
the proponent was procure through reasonable efforts, and
(3) admission serves the interests of justice.”

Judge Nelsonwritesastrong dissent critical of themagjority’s
interpretation of the federal residual hearsay exception. She
would interpret it not to apply where evidence would not be
admissibleunder FRE 803 or 804. Thus, inthe caseat bar, the
evidence would not be admissible under FRE 807 sinceitis
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inadmissible under FRE 803. In other words, “it appliesto
those exceptional circumstancesin which an established ex-
ception to the hearsay rule does not apply but in which cir-
cumstantial guarantees of trustworthiness, equivalent to
those existing for the established hearsay exceptions, are
present.”

U.S vSuarez
2001 U.S. App. LEXIS17667 (6" Cir. 8/8/01)

This case is a blow to the right to counsel during custodial
interrogation. Suarez isaformer Dearborn, Michigan police
officer. Hewasabuncoinvestigator and specialized in“trav-
eling criminal groups.” Hewasanationally renowned for his
expertise on Gypsy crime. He was convicted of converting
police evidence and victim restitution money to hisown ben-
efit. Heworked with a Gypsy informant, Miller, to identify
and arrest suspects. They would then work out restitution
agreements with the victims where the suspects would re-
turn at least some of the money or property in exchange for
dropping the charges. At some point, Suarez apparently also
began to “take care of cases’ for Gypsiesfor afee. Healso
took property seized from araids of Gypsy businesses and
pawned it or sold it to other Gypsies.

Fact that Suspect HasAttor ney Waiting
For Him at PoliceHeadquarters
DoesNot Unambiguously Assert HisRight to Counsel

One of Suarez’s claims on appeal involves the trial court’s
failure to suppress statements he made at the time of his
arrest. On October 1, 1997, the FBI confronted Suarez at the
Dearborn Police Station. The president of the local police
union, Corporal Huck, told him he was getting him apolice
union lawyer. Suarez said, “ Ok.” Huck arranged for attorney
Peter Gravens to meet him at FBI headquarters in Detroit.
Huck told Suarez that an attorney would be at headquarters
when he arrived. Suarez was then given his Miranda warn-
ings and signed a written waiver of rights, and was then
asked during his ride to FBI headquarters if he wanted to
speak, and responded, “ Yes | want to clear thisup.” Suarez
then made various statements. He moved to suppress the
statements on the ground that he had asserted his right to
counsel. Thetrial court denied the motion.

When a defendant has unambiguously requested the assis-
tance of counsel, the police cannot initiate custodial interro-
gation. Statements obtained in violation of thisrule must be
suppressed. Edwardsv. Arizona, 451 U.S. 477,484 (1981). It
isundisputed that the interrogation wasinitiated by the FBI.
At least some of the FBI agentsin the car knew Suarez had
union legal representation waiting for him at headquarters.
Nevertheless the 6™ Circuit concludes Suarez never told the
police directly of his “desire to deal with the police only
through counsel.” U.S. v. Doherty, 126 F.3d 769, 775 (6" Cir.
1997). “The mere fact that the government is aware that a

suspect has an attorney, or is soon to have one, does not
unambiguously assert the suspect’sright to deal exclusively
with the police during custodial interrogation.” The Court
states” Suarez’'s mere acknowledgment of Huck’sactions[by
saying “OK” in response to his telling him of the hiring of
union counsel] isnot an ‘ unequivocal request for counsel.’ ...
A reasonable police officer could haveinterpreted the events
to mean that Suarez had not yet made a choice asto whether
to deal with police exclusively through counsel.”

U.S.v.Mack
258 F.3d 548 (6" Cir. 7/26/01)

404(b) Evidence

Mack was convicted of various bank robbery charges. On
direct review, he asserts that the trial court erred when it
allowed the government to present evidence of a subsequent
unindicted bank robbery (May 6, 1998 robbery) as“similar
acts’ evidenceunder FRE 404(b). Kentucky’s404(b) ruleis
analogousto thefederal rule. For “similar acts’ evidenceto
be admissible it must be probative of arelevant fact and not
be used to show character or propensity to commit bad acts.
U.S v. Clemis, 11 F.3d 597, 600 (6" Cir. 1993). This“similar
acts’ evidence was offered to prove identity. Unlike the 9
bank robberies at issue in the current case, Mack does not
dispute that he committed the May 6 robbery and actually
plead guilty to it in state court.

Unindicted Bank Robbery Sufficiently
Similar inthat thereisa*” Signature’

In determining the May 6 robbery was sufficiently similar to
the robberies charged in the indictment the trial court found
3 elementsthat “ constituted a‘ signature’ dueto their unique-
ness’: (1) use of a ski mask and a hooded sweatshirt; (2)
“awaysburst into the bank and |eaped over theteller counter”
and (3) “then leaped over the counter againtoleave.” The 6"
Circuit rgjectsMack’sclaim that these items are conduct com-
mon with standard bank robberies and thus cannot consti-
tute asignature. “[S]tandard conduct, although not particu-
larly unusua by itself, may, in combination, present an un-
usual and distinctive pattern constituting a ‘signature.’”
Furthermore, although some dissimilaritiesdo exist between
the May 6 robbery and the robberies charged “ such dissimi-
larities represented a refinement of Defendant’s technique,
or resulted from thewitnesses' differing observationsor per-
spectives; not from a material difference in the acts them-
selves.”

Preudicial for Jury to Hear About
High-Speed Chase But HarmlessError

Mack claimsthat the evidence was more prejudicial than pro-
bative. Mack isspecifically objecting to thefact that thejury
heard not only about the May 6 raobbery itself, but also about

Continued on page56
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a“resulting high speed police chaseinvolving seven or eight
police cruisers.” The 6™ Circuit agreeswith Mack that error
did occur in allowing testimony regarding the high speed
police chase. “In our opinion, the details of the high speed
chasewereof littleassistanceto thejury in determining iden-
tity inthis case asit was undisputed that Defendant commit-
ted the May 6 robbery. Furthermore, none of the robberies
charged in the indictment involved a high speed chase.”
Because of the overwhel ming evidence of guilt, however, the
error washarmless. Also, limiting instructionsinforming the
jury only to consider the evidence for the purpose of deter-
mining whether there were similarities so asto suggest iden-
tity also worked to dispel any harm.

U.S.v.Langan
2001 U.S. App. LEX1S19271 (6" Cir. 8/30/01)

Admission of Expert Testimony on
Eyewitness|dentification

Thiscaseisrather confusing and complex asit pertainsto a
number of bank robberies and assaults on federal officers.
For our purposes, only the issue of expert testimony on eye-
witness identification will be addressed.

Langan led a small white-supremacist group known as the
“Aryan Republican Army,” or theARA. Thisgroup commit-
ted bank robberiesin the mid-1990sto support their purpose
of committing terrorist attacks on the U.S. government.

One of therobberiesthe ARA carried out was on October 25,
1994, at the Columbus National Bank. Langan and one com-
patriot, Richard “Wild Bill” Guthrie, entered the bank wearing
ski masks, construction overalls, hard hats, sunglasses, and
gloves. They shouted Spanish phrases in order to fool the
victims into thinking they were Hispanic. One of the men
controlled customersin thelobby whilethe other brandished
his gun and jumped over the teller counter to collect the
money. As he took money from the drawer, he removed his
mask, hard hat, and sunglasses and |eft them on the counter.
Thebank’ sassistant manager, LisaCopley, later ID’ed Langan
asthe robber who collected the money. Shetestified at tria
that she could see him clearly for 3 seconds as hetook money
fromthetellers drawers. Shesaid shewas4 feet away from
him when he took off the disguise but was within “touching
distance” as he emptied the drawers. She saw him another
time when he returned to where she was after trying to steal
money from the drive-thruwindow. She described him after
theincident asawhite malein hismid-thirties, weighing 165
Ibs, 5’8" tall, clean-shaven with dark hair and medium build.

In January 1996, Langan was finally arrested in Columbus,
Ohio. Hisarrest wastheresult of a“dramatic confrontation”
that was televised on local news stations. Ms. Copley testi-
fied at trial that she saw the television coverage and “when
she saw the report, she instantly thought Langan was the

same man who had robbed CNB” over a year earlier. On
March 18, 1996, Copley wasinterviewed by an FBI agent and
was shown aphoto line-up. Shetold the agent she had seen
coverage on TV about Langan’s arrest. She then said, “ |
hopel don’t recognizethisindividua from T.V.” When shown
photos, she did not hesitate in picking Langan. It was the
first and only photo she selected from the line-up.

Pre-trial Langan filed amotionto exclude Copley’stestimony.
He aso filed a motion in the alternative to present expert
testimony of Dr. David Ross, a psychologist at the Univer-
sity of Tennessee, regarding eyewitness identification to
undermine Copley’stestimony. Both motionswere ultimately
denied, although the court did hold a suppression hearing at
which Dr. Ross testified regarding factors that could affect
the accuracy of the Copley identification. Factors werethe
14-month delay between the robbery and the photo line-up,
distractions such as the gun and the stress of the situation,
and Copley’s exposure to Langan on the news. The FBI's
identification proceduresin showing Copley the photo array
were aso criticized. Ross also was willing to testify asto a
processcalled “ consciousinference” in which afamiliar and
innocent person ismisidentified, in this case because Copley
recognized Langan from TV, not, under Ross' theory, from
the CNB robbery.

Under Neil v. Biggers, 409 U.S. 188, 199-200 (1972), thetrial
court determined that Copley’sidentification was sufficiently
reliable and Langan failed to prove the line-up was
impermissively suggestive. Further the court refused to al-
low Ross testimony as it determined that it failed to meet
FRE 702 (KRE 702 isidentical) and Daubert v. Merrell Dow
Pharmaceuticals, Inc., 509 U.S. 579 (1993). Specifically the
court found that the testimony would not aid the jury, but
would actually invadethejury’sprovince. Further, the*con-
sciousinference” theory was not sufficiently based on “sci-
entific knowledge” becauseit failed to meet Daubert reliabil-
ity standards. Further Ross' methodol ogies were unsound
in that in connection with thistheory avictim or eyewitness
of abank robbery had never been studied. Finally, the court
noted that while Ross was a recognized expert in child eye-
witnessidentification, hewasnot in the area of adult eyewit-
nessidentification. Thetrial court did give thejury an eye-
witnessidentification instruction that told thejury of various
factorsto be considered when weighing Copley’s testimony
and cautioned the jurorsto carefully consider the shortcom-
ings and trouble spots of identification.

Broad Discretion GiventoTrial Court
RegardingAdmission of Expert Testimony on
Eyewitness| dentification

On direct appeal, the 6" Circuit applies an “abuse of discre-
tion” standard of review to the trial court’s exclusion of Dr.
Ross' testimony regarding the danger of eyewitness testi-
mony. The Court first notesthat the 6 Circuit hastradition-
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ally been more hospitableto expert testimony on eyewitness
identification than many of its sister circuits. See U.S v.
Smithers, 212 F.3d 306 (6" Cir. 2000). However, all circuits,
even thoselike the 6 Circuit that are open toitsuse, do give
the district court broad discretion in “first, determining the
reliability of the particular testimony, and second, balancing
its probative value againgt its prejudicial effect.”

Inthecaseat bar, thetrial court did not automatically exclude
Dr. Ross' testimony. It only did so after a Daubert hearing.
Further, the court “ pointedly distinguished the circumstances
presented in Langan’s case from those in U.S. v. Smith, 736
F.2d 1103 (6" Cir. 1984)” wherethe 6 Circuit held atria court
had abused its discretion in excluding expert witness testi-
mony on eyewitness identification. Thetrial court found it
noteworthy in the case at bar that what Dr. Ross would tes-
tify to was“ already within the jury’s own knowledge.” Fur-
ther, the“ consciousinference” theory was, evenin Dr. Ross's
own words, “empirically unproven.” Under Daubert, 509
U.S. at 593-595, the theory needed empirical support, subjec-
tion to peer review, and general acceptance in the field of
eyewitnessidentification.

The 6™ Circuit does fault the district court for questioning
Ross' ahility to qualify as an expert because the bulk of his
experience has been in the area of child eyewitness identifi-
cation. The 6™ Circuit notes that Ross had “published ar-
ticles, edited books, and given lectures dealing specifically
with misidentification in adult witnesses.” The Court con-
cludesthat a“ specific quaificationin ‘ adult eyewitnessiden-
tification’ is unjustified unless there exists some principled
distinction between the methods, theory, and results in the
study of misidentification by adults as opposed to
misidentification by children.”

Hazar dsof Eyewitness| dentification
Normally Already Within Purview of Jurors

Finally the Court concludes*the hazards of eyewitnessiden-
tification are within the ordinary knowledge of most lay ju-
rors.” Cross-examination gave Langan the opportunity to
“thoroughly cross-examine Copley in order to cast doubt on
her ability toidentify him.” The Court also notesthat Copley’s
identification showsindicia of reliability. For example, be-
cause of Ms. Copley’sservice asan aviation el ectronicstech-
nician with theAir Force National Guard, shereceived train-
ing “inidentifying individual s attempting to enter authorized
areas.” Distracting factors may affect her less than other
people. Furthermore, asubstantial amount of evidence other
than the eyewitnessidentification links Langan to the crime.

U.S.v.Wright
260 F.3d 568 (6™ Cir. 8/3/01)

On October 6, 1993, aWal-Mart in Memphis, Tennessee, was
destroyed by fire. ATF investigator John Mirocha deter-

mined that arson caused thefire. Inthe course of thisinves-
tigation, Mirocha learned there had been a previous fire on
October 1, 1993, at the sameWal-Mart. Theloca firelieuten-
ant—not atrained fireinvestigator—had determined that el ec-
trical wiring caused that fire. Mirochaexamined theelectrical
system, however, and determined that it was not the origin of
either the October 1 or October 6 fire. Mirochaphotographed
and documented the electrical wiring evidence. It wasthen
destroyed.

Almost 4 years later, Wright was indicted for the October 6
fire. Hefiled amotion to dismisstheindictment claiming that
the investigators violated his due process right to excul pa-
tory evidence when they destroyed al physical evidence
from the scene of both the October 1 and October 6 fires.
This motion was denied. Wright appeals this denial as he
was subsequently convicted of arson.

Destruction of “ Potentially” Exculpatory Evidence:
Bad Faith Must be Shown

Californiav. Trombetta, 467 U.S. 413 (1982), and Arizona v.
Youngblood, 488 U.S. 51 (1988), are the 2 primary Supreme
Court cases dealing with excul patory evidence. In Trompetta,
the Court held that due process rights are violated where
material exculpatory evidenceisnot preserved. For evidence
to be congtitutionally material, it “must both possess an ex-
culpatory value that was apparent before the evidence was
destroyed, and be of such anature that the defendant would
be unable to obtain comparable evidence by other reason-
ableavailablemeans.” Trompetta, 467 U.S. at 488-489. Bad
faith on the part of the government is irrelevant if the evi-
denceisconstitutionally material. Id.

Onthe other hand, Youngbl ood deal swith evidence* of which
no more can be said than that it could have been subjected to
tests, the results of which might have exonerated the defen-
dant.” Youngblood, 488 U.S. at 57. Bad faith on the part of
the government must be proven by the defendant. 1d., 58.
Bad faith depends on the government actor’s* knowledge of
the exculpatory value of the evidence at thetimeit waslost or
destroyed.” 1d., 56.

Destruction of “ Potentially” Useful Evidence:
6" Cir cuit Requiresa Showingthat Compar able
EvidenceCannot BeObtained

Furthermore, in U.S v. Jobson, 102 F.3d 214, 218 (6" Cir. 1996),
the 6" Circuit determined that when potentially useful infor-
mation is at issue, bad faith alone is not enough to violate
due process rights of the defendant. Jobson mandates that
“once adefendant demonstrates bad faith and that the excul-
patory value of evidence was apparent before its destruc-
tion. . . heor she must also demonstrate an inability to obtain
comparable evidence by other reasonable available means.”
Also, the 6™ Circuit in Jobson held gross negligence is not

Continued on page 58
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enough to satisfy the “bad faith” prong.

In the case at bar, the Court analyzes this as a “ potentially
useful” evidence case. Wright has failed to prove bad faith
on the part of the government investigators. “The record
contains no allegation of official animustoward Wright or of
a conscious effort to suppress exculpatory evidence.” Fur-
thermore, the Court notes that the physical evidence was
essentially over 120,000 square feet of retail and warehouse
space that would have been difficult to preserve.

Judge Gilman concurswith theresult. He, however, believes
that Jobson misapplies Trompetta and Youngblood in that,
in his opinion, under Jobson there is no longer adistinction
between materially exculpatory and potentially excul patory
evidence.

U.S.v.Crozier and Burton
259 F.3d 503 (6" Cir. 8/2/01)

Admission of Pre-trial and I n-court | dentifications

On November 26, 1995, two armed robbersrobbed aRite-Aid
Drug Storein Clinton, Tennessee. They took numerous con-
trolled substances. During the robbery, one of the men re-
peatedly asked K atrinaDeBusk, apharmacist, thelocation of
numerousdrugs. Several dayslater, she helped police offic-
ers prepare a composite sketch of the one of the suspects
(not the one she talked with) in about 15 minutes. Police
worked on a sketch of the other suspect for about 2 hours,
but could not prepare one to satisfy DeBusk.

A month later, DeBusk and Shelly Simonds, the only other
Rite-Aid employee in the store during the hold-up, sepa-
rately identified Burton as one of the robbers from a photo
line-up. The Clinton Police Department uses black and white
photos but had obtained one of Burton from the Lexington,
Ky., Police Department that uses color photos. Thus, Burton's
photo was the only colored one in the photo line-up. On
March 6, 1998, both DeBusk and Simonds identified Burton
asthe perpetrator froma“live’ line-up.

Burton argues the district court erred when it failed to sup-
press DeBusk’sand Simonds' pre-trial and in-court identifi-
cations of him. “A conviction based on identification testi-
mony must be overturned ‘whenever the pretrial identifica-
tion procedureisso ‘impermissibly suggestive asto giverise
to a very substantial likelihood of irreparable
misidentification.”” Smmonsv. U.S, 390U.S. 377, 384 (1968).
The 6™ Circuit employs a two-step analysis in determining
whether anidentificationisadmissible. Ledbetter v. Edwards,
35F.3d 1062, 1070 (6" Cir. 1994). First, the Court considers
whether the identification procedure was suggestive. If it
was suggestive, the Court must determine whether, under
thetotality of the circumstancestheidentification was none-
thelessreliable and thereforeadmissible. The5 factorsto be

weighed in determining reliability are (1) the opportunity of
the withess to view the perpetrator during the crime; (2) the
witness' sdegree of attention to the perpetrator; (3) the accu-
racy of thewitness's prior descriptions of the perpetrator; (4)
thelevel of certainty demonstrated by the witnesswhen iden-
tifying the suspect; and (5) the length of time between the
crime and the identification. “Against these factorsisto be
weighed the corrupting effect of the suggestive identifica-
tionitself.” Mansonv. Brathwaite, 432 U.S. 98, 114 (1977).

Suggestivetolnclude Color Photo of Defendant
When Rest of Photosin Line-up AreBlack and White

The 6" Circuit determines that including a color photo of
Burton with agrouping of black and white mug shotsis sug-
gestive. Nevertheless, under the totality of the circum-
stances, a sufficient indicia of reliability existed so asto ad-
mit both DeBusk’s and Simonds' identification testimony.
Both witnesses had along timeto view Burton. Therobbery
lasted 10 minutes and the stop was well-light. Burton was
not inadisguise. An hour before therobbery, Simonds hel ped
Burton find some cough drops. She said she took note of
Burton because hewas astranger and she knows most of her
customers. When hereturned to rob the store, he approached
her again and asked for help finding acard for hismother and
then poked her in the back with a gun. DeBusk had an ex-
tended conversation with Burton about the location of the
drugs in the store. While she was bound and lying on the
floor, she had a clear view of Burton when she raised her
head to speak with him.

Both Simonds and DeBusk had aheightened degree of atten-
tion to Burton because he confronted both of them directly.
As to the accuracy of their prior descriptions, while there
was some variation between DeBusk’ s description of Burton
and Burton himself, it isnot so strong so asto bar admission
of her testimony. The fact that Simonds could not describe
Burton cuts in Burton's favor that he was identified only
because of the suggestiveline-up. Both Simondsand DeBusk
identified Burton within 5 seconds of viewing the photo lineup.
Both alsoimmediately picked him out of theliveline-up. While
the length of time between the robbery and the later photo
line-up (1 month) and live line-up (more than 2 years) was
lengthy, overall the suggestive nature of the photo line-up
did not create asubstantial likelihood of misidentification.ll
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PRACTICE CORNER
LITIGATION TIPS & COMMENTS

Make Sure Final Judgment Specifically Reflects the
Agreed Upon Sentencing Terms Of Plea Agreement

The Department of Correctionsishbound to the specific terms
of ajudgment. Make sure the judgment is detailed as to the
court’s intended sentence and the interaction of the present
sentencewith any prior sentencesreceived by theclient. For
exampl e, the judgment should specify that the sentenceisto
run concurrent with the prior sentencesimposed in case num-
ber's -CR- , -CR-__ _,and___ -CR-___ . Thefi-
nal judgement should also specify that the defendant shall
receive credit for all time served toward service of the maxi-
mum sentence imposed herein and defendant’s total sen-
tence shall befor aterm of X years. For support see, Lemon
v. Corrections Cabinet, Ky. App, 712 SW2d 370 (1986). This
case demonstrates the importance of a specific judgment.
~Bob Hubbard, LaGrange Post Conviction Office

Does Corrections Have A Duty To Follow The Specific
Judgement Or Must They Run The Sentence Per Satute In
Violation Of A Judgment?

Question: Client enters pleaagreement that multiple counts
would run concurrent to current time being served, for atotal
term of five years. However, Department of Corrections re-
portsthat client hasten year term. The greater termisbased
upon statutory language that new convictions committed
while on probation must run consecutive. Does Corrections
have a duty to follow the specific language of the judge's
orders or must they run the sentences per statutein violation
of ajudgment? What remedy is available?

Answer: A declaratory judgment action against Corrections
may or may not work to remedy the situation and would
depend on whether thefinal judgment was silent ontheissue
of concurrent versus consecutive sentences. The caselaw
generally holdsthat when thereisasilent judgment and stat-
ute mandates a consecutive sentence, Corrections has full
authority to run a sentence as it should be run. This is de-
spite the requirement that a silent judgment be construed as
concurrent pursuant to KRS532.110 (2). Therulesof statu-
tory construction factor into the analysis because of the more
specific language of the subsequent statute requiring con-
secutive sentences. SeeRileyv. Parke, Ky., 740 SW2d 934 (1987).

If thejudgment isnot silent and Correctionsisdisobeying thejudg-
ment, there isa stronger case to be made for the defendant. Inthis
situation, you have a judgment that reflects the terms of an agree-
ment entered into by all parties and the question becomes whether
Corrections has standing to avoid the “ concurrent” directives of an
otherwiselawful final judgment. Onewould arguethat they do not
have the authority to avoid the terms of the judgment. First, Cor-
rectionsisnot aparty totheaction. Corrections, inthiscontext, are
simply administrators who should enforce the judgments of the
court. Second, Corrections is bound to follow the mandate of a

lawful judgment unless and until the
judgment is changed in due course of
law. The thrust of any declaratory
judgment action seeking injunctivere-
lief would be to require Corrections
from sua sponte changing the terms of
avoidable but not void judgment.

Misty Dugger

~Bob Hubbard, LaGrange Post Conviction Office
Make Sure That All Probation Provisions Are Reasonable

Question: The Circuit Judge routingly setsasacondition of
probation that the defendant cannot be charged with an-
other offense. This of course leads to the scenario where a
defendant on probation gets charged with arelatively minor
offense or an offense where he is innocent and then finds
himself serving out the remainder of amajor felony sentence.
What are some good ways to protect the client?

Answer: Generaly, conditionsof probation must be reason-
able. 21A Am.Jur.2d, Criminal Law, 8 907. Kentucky law
codifiesthisrequirement at KRS533.030. There, thecourtis
directed to only impose those conditionsthat it deems “rea
sonably necessary to insure that the defendant will lead a
law-abiding lifeor to assist himto do so.” KRS533.030(1).
Similarly, apart from alist of specified conditions that are
permitted by statute, the court is permitted to impose “any
other reasonable condition. . ..” KRS533.030(2). Probation
should not be revoked because the defendant failed to com-
ply with an unreasonable condition of probation. 21A
Am.Jur.2d, Criminal Law, § 913. Seealso Keithv. Common-
wealth, Ky., 689 S.\W.2d 613, 615 (1985) (“having conferred
that status[of probation] ontheappellant itisfundamentally
unfair to deprive him of his liberty for reasons beyond the
appellant’scontrol ....")

In your case, it sounds like the judge is imposing an unreasonable
condition, inthat it isentirely outsidethe defendant’s control whether
heisorisn’t charged. As such, the condition violates not only the
above cited law, but also vests absolute and arbitrary power in the
defendant’sfriends, neighbors, local police, and anybody else who
could file acharge on the defendant, since so doing will be aproba
tion violation. Thereisnothing wrong with requiring the defendant
tofollow all laws, and the Commonweal th can securerevocation on
the grounds that the defendant broke the law, even if they couldn’t
provethe violation beyond areasonable doubt. However, there has
to be at least some act on the defendant’s part in order to violate
probation.
~ Tim Arnold, Juvenile Post Disposition Branch, Frankfort

If you havea practicetip, courtroom observation, or comment
to share with other public defenders, please send it to Misty
Dugger, Assistant Public Advocate, Appeals Branch, 100 Fair
Oaks L ane, Suite 302, Frankfort, Kentucky, 40601, or email it
to Mdugger @mail.pa.stateky.us.
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Upcoming DPA,NCDC, NLADA & KACDL Education

** [)Fy\**

Annual Conference
Covington, KY
June 2002

Litigation Ingtitute
Kentucky L eadership Center
Faubush, KY
October 6-11, 2002

NOTE: DPA Educationisopen only
tocriminal defenseadvocates.

For moreinformation:
http://dpa.state.ky.us/train/train.htm

For more information regarding
KACDL programs call or write:
Denise Sanziano, 184 Whispering
Oaks Drive, Somerset, Kentucky
42503, Tel: (606) 676-9780, Fax (606)
678-8456, E-mail:
kacdlassoc@aol.com
R

For more information regarding
NLADA programscall Tel: (202) 452-
0620; Fax: (202) 872-1031 or writeto
NLADA, 1625K Sreet, N.W., Suite
800, Washington, D.C. 20006;

Web: http://www.nlada.org
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For more information regarding
NCDC programscall RosieFlanagan
at Tel: (912) 746-4151; Fax: (912)
743-0160 or writeNCDC, c/o M er cer
L aw School, Macon, Geor gia 31207.

** NLADA **

AppellateDefender Training
New Orleans, LA
Nov. 29to Dec. 2, 2001

LifeintheBalance
Kansas City, MO
March 9-12, 2002

Defender Advocacy | ngtitute
Dayton, OH
May 31 - June5, 2002

Annual Conference
Milwaukee, WI
Nov. 13-16, 2002
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**KACDL**

2001 Annual Conference
Experts: Experience &
Expectations
Contact: Denise Stanziano
(606) 676-9780
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